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CURRENT TOPICS 


Michaelmas Law Sittings 


THE list of causes down for hearing at the Michaelmas Law 
Sittings, which commence on 12th October, shows a 
substantial increase in King’s Bench business when compared 
with the figure for Michaelmas Term, 1947, the total being 
656 and the increase 170. There are 297 long non-jury 
actions and 297 short non-juries, the figures last year being 
176 and 272 respectively. The remainder includes 9 special 
and 14 common jury actions, 7 cases in the commercial list 
and 28 short causes. The total number of causes in the 
Chancery Division is 182 (238 last year). The witness list 
comprises 100 actions (109 last year) and there are 54 in the 
non-witness list (90 last year). There are 98 companies matters 
(91 last year), which will be taken by Mr. Justice VAIsEy. 
There are 28 retained and other matters. The number of 
cases for disposal in Divorce up to and including 28th August, 
1948, is 1,309, of which part-heard causes number 52; un- 
defended divorce causes, 1,019 ; undefended nullity (medical) 
suits, 19; defended divorce causes, 202; defended nullity 
(medical) suits, 8; and 9 are brought under s. 176 (d) of the 
Supreme Court of Judicature (Consolidation) Act, 1925. 
Appeals to the Court of Appeal number 376 (345 last year). 
There are 38 from the Chancery Division (9 last year), 
147 from the King’s Bench Division (124 last year), of which 
10 are in the revenue paper, 55 from the Probate, Divorce 
and Admiralty Division (75 last year), of which 2 are 
Admiralty appeals, and 125 from the county courts (129 last 
year), of which 9 are workmen’s compensation appeals. 
Two Courts of Appeal and three Divorce Courts began their 
Michaelmas Sittings on Monday, 27th September. 


The Liverpool Law Clerks’ Society 


WE congratulate the Liverpool Law Clerks’ Society on the 
preparation of a comprehensive and practical syllabus of 
lectures for their forthcoming session, which extends from 
7th October, 1948, to 10th March, 1949. The lecturers are 
among the most eminent in their special subjects, and three 
of the twenty lecture meetings are to take the form of dis- 
cussions. There are to be two lectures on town and country 
planning for the practitioner and one on the Crown Proceedings 
Act, 1947. “ Practical Points in the Conduct of an Action” 
is to be the subject of a discussion, as is also “‘ Practice of 
Convey ancing.”’ There will be three lectures on “ Recent 
Changes in the Companies Acts” and two on “ Divorce 
Practice and Procedure ’’; two are to be on “ Contract to 
Conveyance,” two on the Rent Restrictions Acts and two 
n ‘Probate and Estate Duty.” One lecture will be on 
criminal law and one on the law of torts. Further particulars 
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can be obtained from Mr. R. Butter, Hon. Secretary 
c/o The Law Library, 11-13, Victoria Street, Liverpool 
We shall look forward to this example being followed in 
other large centres. 


Cricket and the Law 

From the Law Soctety’s Gazette for September, 1948, we 
learn of a notable tour of Sussex by The Law Society. 
Cricket Club. At Eastbourne the home side were beaten by 
six wickets, The Law Society making 262 for four in reply 
to the Eastbourne total of 173. The only game lost was that 
against Cranleigh, whose team was able to take full advantage 
of a difficult pitch. At Burgess Hill on the last day of the 
tour Col. S. T. MAYNARD entertained the players to lunch 
and tea, and Mr. WALTER GOOLD on behalf of the club paid 
a tribute to Col. Maynard’s unfailing interest in the club. 
The Gazette records a complete success for the tour, which 
ended the club’s season with the exception of the match 
arranged against the Sussex Club and Ground at Hove. 
Members and articled clerks who are ipterested in cricket 
are asked to make a point of joining the club. 


Cross-Examination 

“To cross-examine,” according to the great lexicographer 
Dr. Johnson, meant “ to try the faith of evidence by. captious 
questions of the contrary party.” The doctor’s well-known 
respect for our laws precludes us from believing that by 
“captious’’ he here meant “given to cavils,”’ the first 
meaning assigned in his dictionary, but rather “ insidious or 
ensnaring,’”’ a meaning which he illustrated with Lord 
Chancellor Bacon’s phrase ‘‘ sundry captious and tempting 
questions.”” Sir Davip MAXwWELt Fyre, K.C., in his address 
to the provincial meeting of The Law Socie ty at Brighton on 
23rd September, spoke from his experience of work in English 
courts and his recent experience as chief of Britain’s team of 
prosecutors at Nuremberg when he extolled the function of 
cross-examination as a weapon powerful to attain truth and 
justice. The difference between the English and continental 
systems of justice, he said, was that the latter were mainly 
inquisitorial in procedure, while the English system was 
accusatorial. There was no call and scarcely any opportunity 
in the French procedure for cross-examination as we knew it, 
and continental lawyers were untrained in its technique. 
They found it difficult at Nuremberg to undertake the task 
of preparing cross-examination as it should be prepared. In 
the English system, it could justly be claimed, cross-examina- 
tion was an important guardian of the honour and high 
reputation of our courts. Fear of cross-examination had 
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deterred many a dishonest litigant from coming into court 
and many a dishonest witness from entering the witness box. 
Once this fact is accepted, as it must be by every experienced 
advocate, one realises what a revelation Nuremberg must have 
been to our continental confreres of the potency of this terrible 
weapon, particularly when wielded, as it mainly was, by one 
of its most skilful exponents. On its practical side, advocates 
will certainly agree that the best cross-examination is that 
which is carefully prepared. 


Publicity and the Courts 

WE have already expressed our view (ante, p. 488) on the 
question of access by the Press and the public to our courts, 
with special reference to a recent incident at Stockport when 
the doors of the magistrates’ court were closed to the Press, 
on the instructions of the Chief Constable. The justices, as 
the HoME SECRETARY stated in answer to a question in the 
Commons on 23rd September, have decided that this arrange- 
ment should not be continued. <A more correct use of English 
would require it to be stated that the justices have been 
obliged to end this illegal arrangement. According to the 
questioner, Mr. LEwis, the magistrates expressed resentment 
at the Chief Constable’s order, but the Home Secretary said 
that as the magistrates had expressed a view with regard 
to the noise in the court the Chief Constable thought he had 
received a hint as to what should happen. ‘“‘ He carried 
out the wishes of the Bench,”’ said Mr. EpE, “ but they 
subsequently came to the conclusion that it was not necessary 
for the steps which he had taken to be taken.’’ What seems 
incomprehensible and alarming to those to whom our ancient 
liberties are important is this official condonation and 
misdescription of an incident which so plainly was illegal. 
It was a gross example of those invasions of the subject’s 
rights which are unfortunately more frequent to-day than 
they have been for many decades. The correct answer would 
have been humbly to admit the error, and to promise that 
those administering our courts shall in future receive due 
instruction on the elementary rules governing the rights 
of the subject. 

“Held for Questioning ” 

It is a matter of never-failing surprise to lawyers to discover 
how frequently and with what sad results laymen fail to 
realise the necessity in certain emergencies of getting into 
touch with their solicitors. Possibly the best example of 
this was recently discussed at the annual meeting of the 
Worshipful Company of Solicitors of the City of London. 
Their Newsletter No. 7 (September) reports that the dis- 
cussion began on a motion by Mr. WILFRID ELLIs regarding 
persons being “ held for questioning” by the police. One 
case was quoted where the young child of a woman detained 
for questioning was put under the care of the matron of a 
remand home overnight while the interrogation took place. 
The Newsletter rightly comments that it seems difficult to 
believe that in such a case the woman was aware of her right 
to demand to be charged or to be allowed to go home, and 
adds that in these days of police States elsewhere it behoves all 
lawyers to see that the liberty of the subject is protected in 
this country. The outgoing Master’s speech at the meeting 
dealt with this obligation on the legal profession, after 
references to the present-day difficulty of ascertaining the 
law when statutory instruments are poured out at an average 
of eight a day, in many cases debarring the subject from 
recourse to the courts, the final judge being the Minister 
himself. Solicitors will approve of the steps taken by the 
Worshipful Company in inquiring of the Home Secretary 
whether persons questioned by the police are made aware of 
their rights, in particular where the questioning is a long one. 
No one doubts the necessity of these questionings, but they 
must be conducted with due regard to the liberty of the 
subject. 


Single Building Plots 
OnE of the cases in which preferential treatment may be 
given, when the {300,000,000 fund provided under the Town 
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and Country Planning Act, 1947, is distributed, is in respect 
of single building plots owned by individuals. When we 
discussed this before (ante, p. 493) we pointed out that one of 
the necessary conditions to be proved by an applicant for 
this preference is that he must have owned the plot in 
question before 7th January, 1947. In a written Parliamen- 
tary answer on 24th September the MINISTER OF TOWN AND 
COUNTRY PLANNING announced that this condition would be 
satisfied by an applicant who had entered into a binding 
contract to purchase before 7th January, 1947, even though 
the actual conveyance was made to him after that date. 


The Lloyd George Memorial 


In the present century there have been only one or two 
men who have equalled the late David Lloyd George’s 
stature as a statesman and an orator. Solicitors, who recall 
with pride that it was from their ranks that he rose, will be 
deeply interested to hear that a permanent and worthy 
memorial to his memory is proposed, in the shape of a college 
ministering to the social and cultural needs of his own country- 
side, and perpetuating those rich traditions from which he 
drew much of his inspiration. The Memorial College, it is 
intended, will be built at Llanystumdwy in Caernarvonshire. 
Agriculture and its incidental crafts will be recognised and 
emphasised in its curriculum, as will also Welsh literature, 
Welsh history and the traditions and institutions of Wales ; 
music, art, literature and the drama will also receive their 
due measure of recognition. The local education authority 
have already welcomed the proposal, and have gratefully 
accepted the initial gift of an exceptionally beautiful site. 
The appeal for funds, which was launched on 27th September, 
has the warm support of many eminent people, including 
Field Marshal Smuts and The Rt. Hon. W. M. HUuGHEs, 
former Prime Minister of Australia. Donations should be 
sent to the Appeal Secretary, The Lloyd George Memorial 
Committee, Penybont, Llanystumdwy, near Criccieth, North 
Wales. From his brilliant defence as a young solicitor of 
twenty-three in the Llanfrothen Burial Case to the “ Lloyd 
George ”’ Insurance Bill of a quarter of a century later and 
his masterly organisation for victory in the 1914-18 war, his 
career was marked with rare genius, and the profession which 
he graced will proudly tend his memory. 


The Quick and the Dead 


OnE of the commonest causes of accidents to pedal cyclists, 
according to the, Ministry of Transport in its monthly return 
of road statistics published on 31st August, is turning to the 
right without due care. Presumably the relative rarity of 
the cases in which pedal cyclists are charged with driving 
without due care and attention is due to the fact that the 
dire penalty of death or serious injury is so often visited on 
the offence. The cyclist is more of a danger to himself than 
to the motorist or the pedestrian, in contrast to the old 
days when prosecutions for “* scorching "’ were more frequent. 
His is not the only problem, however, for the Ministry reports 
that week-end accidents have become more common since 
the introduction of the standard petrol ration. Moreover, 
diagrams issued by the Ministry show that collision between 
one vehicle and a pedestrian has been the most prevalent 
type of accident every month this year. This seems to 
prove the applicability of the old saying about the quick and 
the dead to modern traffic problems. It looks as though 
pedestrians do not get enough time to jump out of the way. 
A much stricter imposition of speed limits, some will think, 
would save so much in human life as to counterbalance many 
times any loss that might result from the slowing down in 
tempo of transport. Drastic action is now called for, not 
committees or Royal Commissions. Three hundred and 
ninety-eight people were killed on the roads in August. It 
is no comfort that thirty-two more were killed in the 
corresponding month last year. It is still a massacre of the 
innocents. 
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SOLICITORS’ ACCOUNTS—II 


In the first article under this heading the requirements of 
the 1945 Solicitors’ Accounts Rules were considered. It is 
now proposed to suggest methods by which these require- 
ments may be satisfied without changes of too complex a 
character in established systems. 

Although it may be something of a paradox to start with 
a book which requires no alteration, a few remarks regarding 
the cash book will probably be found helpful. There are 
two main methods of recording transactions which pass 
through a solicitor’s banking accounts. The first is to have 
one cash book which provides separate debit and credit 
columns for No. 1 account and client account ; the second 
is to have one cash book for No. 1 account transactions and 
another for client account transactions. Usually separate 
books are only adopted in large practices, where more than 
one clients’ ledger is used, and it is desired to introduce 
additional columns for self-balancing purposes. The 1945 
Rules make no difference to any of this. The only point 
which it may be as well to stress is that the words “‘ properly 
written up” in r. 10 undoubtedly require that sufficient 
information be shown in the cash book to make it clear :— 


(a) to whom an amount was paid, or from whom it was 
received ; 

(b) the name of the client involved in the transaction ; 

(c) the nature of the payment or receipt. 








to the solicitor. The rules now require that, in respect of each 
client, items paid into or out of client bank account shall be 
distinguishable from all other items. How can this be done ? 
Three methods are suggested. The first is to split each 
client’s account into two parts, by having, say, the top 
half of each folio for items in client bank account and the 
bottom half for all others. This method would undoubtedly 
be wasteful, since it is extremely unlikely that both sections 
would be filled up in the same period of time. Therefore, 
it would become necessary to carry one section forward 
to a new folio while space was still available in the other 
section, and unless both parts of the account were carried 
forward together reference to the account would become an 
irksome matter for the bookkeeper. The second method, 
which still avoids the introduction of additional columns 
into the ledger, is to use a distinguishing colour for items 
which pass through the client bank account. This is a 
perfectly effective means of recording the additional informa 
tion required by the new rules, although it may cause the 
clients’ ledger to present a rather bright (not to say gaudy) 
appearance. It has not the disadvantage of the first method, 
but unless expert bookkeepers are employed, it may prove 
somewhat confusing at balancing periods, or when transfers 
are being made from client bank account to the No. 1 account. 
The third method is to have additional columns on both 
sides of the ledger. A good deal of research has revealed 
only two existing systems which provide separate columns 















































The — ey times t gage — Ay oe for clients’ money items and solicitors’ own money items. 
arenes S not to , Supposed that € aw One of these uses two debit and two credit columns, ruled as 
Society require a solicitor, each time some piece of business in fig. 1 :— 
is concluded, immediately to write up all records of the ania Sita WHITE 
transaction and make any necessary transfer of costs from i 5 N 
client account to No. 1 account. On the other hand, these ‘a - | Own Account |} Client Account 
transfers must be made at reasonable intervals ; otherwise - ee eee ae 
the effect will be to accumulate a balance on client account §=———~|-—————--- ] | 
which consists partly of the solicitor’s own money, thus May 4 By Cash of Black deposit on | | _ 
offending against the spirit, if not the letter, of r. 6, It is kel | | | — 
submitted that the solicitor (or someone on his behalf), O° | FoGen pels Gees on your fi | , 
. ’ instructions — 1] 0 
say once each month, should go through the clients’ ledger, i tai atoaael | | 
with a view to seeing what transfers need to be made. oes ge ee, re cong | 1.384 
At this point it becomes necessary to discuss how the 45 | to costs 63 
clients’ ledger is to be made to show the required information, Te 
Ha 15 To Cash paid you | 1,500 
if it does not already do so. Very few of the older systems ae | 
provide for more than one debit and one credit column in the 2 | | 63 || 63 
clients’ ledger. Thus each account only shows whether : . ali 
the solicitor is indebted to the client or the client is indebted Fic. 1 
The other uses three columns on each side, as in fig. 2 :— 
Dr. WHITE Cr. 
Client’s | Solicitor’s ; | Client’s | Solicitor’s 
Date Fo.| Money | Money Total Date Fo. | Money | Money Total 
ee i f f ; f 
May 10 | To Cash paid Green on May 4] By Cash of Black 
your instructions .. 50 50 deposit on The 
Limes bid 200 200 
June 15 | To Costs a ar 63 63 
June 8 | By Cash of Black com- 
» 15 | To Cash paid you 1,500 1,500 | pletion money re 
- | The Limes 1,884 1,884 
| 1,550 63 1,613 ———s 
| 2,084 2,084 
30 | To Transfer from Client | | | ,, 301 By Transfer to No. 1 
Account... 63 | 63 || Account ms 63 63 
-_ _ am ies ‘Fic. 2 


For the sake of example a few simple entries, the same 
transactions in both cases, have been entered in the illustrated 
ledger accounts. Some may regard fig. 1 as unusual and 
confusing. They may prefer the style of fig. 2, but think 
the number of columns excessive. The total column may, 
of course, be eliminated without sacrificing any of the informa- 
tion needed, but it is considered an advantage, in so far as 
it provides a quick means of seeing whether a client’s account 
is in debit or credit ; it also provides a check on the accuracy 
of the other columns. Thus, if in fig. 2 the account of White 


is balanced prior to putting through the transfer to No. 1 
account, it will be found that the debit side totals £1,613, 
and the credit side £2,084, so that there is a credit balance 
of £471 in White’s favour. This is represented by a credit 
balance on client’s money column of £534, and a debit balance 
on solicitor’s money column of £63. The same information 
is available in fig. 1, with the exception of the net balance. 
Now suppose that on 15th June the solicitor had sent White 
£2,000, instead of £1,500, there would then have been a debit 
balance of £29 on the account, represented by a credit on 
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client’s money of £34 and a debit on solicitor’s money of £63. 
In this case the maximum that could (and should) be 
transferred to No. 1 account would be the amount available 
at the time in the client bank account, i.e., £34. If White 
subsequently pays the balance of £29 as a separate item, it 
can be paid into No. 1 account and credited in the solicitor’s 
money column. If, on the other hand, further money is 
received on behalf of White it must be credited in the client’s 
money column, and a further transfer to No. 1 account made 
in due course. The recording of transfers from one bank 
account to another may be found a little difficult if the 
distinguishing colour method is used. Suppose the colours 
are green for client’s money and black for other items, then 
in the above example it would be necessary to enter a green 
transfer of £63 on the debit side and a corresponding black 
transfer on the credit side of White’s account. The credit 


Company Law and Practice 


DIRECTORS’ 


THE provisions of s. 30 of the Companies Act, 1947 (s. 185 
of the Companies Act, 1948), as to age limit for directors, fell 
far short of the stringent restrictions which had been expected 
in some quarters, but undoubtedly a wise decision was taken 
in adopting a compromise between the two extremes. To 
bar from office any person over the age of 70 years clearly 
would have been unwise in view of the many exceptionally 
able company directors over that age, although it is of interest 
to note that the Royal Commission on Justices of the Peace 
have recommended a fixed statutory retiring age of 75 years for 
J.P.’s.. In the administration of justice it seems the 
wiser course to adopt a fixed rule in such matters, but in 
company affairs the final decision can properly be left to the 
company concerned. 





Where the age of the person concerned is or may be material 
it is clearly right that in considering a resolution for the 
appointment or reappointment of a director the members 
of the company should be aware of that age, and for that 
reason it is considered that in essence the new age-limit 
provisions are both reasonable and sound. Apart, indeed, 
from any statutory authority, it would seem that where 
notice is given of a proposal to appoint some person as a 
director, members should be jinformed of any material facts 
known to the board which might influence them in their 
consideration of the proposal, and the age of the person 
concerned may well be material in this respect. 

It is somewhat surprising, in view of the mildness of the 
age-limit provisions, that so many companies have already 
taken steps by alteration of articles of association to restrict 
or negative their application, but the reason seems to lie 
in the general belief that their only practical effect is to 
impose on the company the necessity for additional formalities. 
So long as the board enjoy the full confidence of their company 
it may well be that their recommendations for the constitution 
of the board will be accepted without question, and that the 
age-limit provisions will therefore be nothing more than a 
nuisance; but the nuisance is slight, and it seems 
undesirable to negative unnecessarily provisions which after 
careful consideration have been enacted by Parliament in the 
interests of the individual members of the company. 

Section 185 applies (subject as hereafter mentioned) to allcom- 
panies, other than a private company which is not a subsidiary 
of a body corporate, incorporated in the United Kingdom, such 
body corporate being neither a private company nor a company 
registered in Northern Ireland which would by reason of its 
constitution rank as a private company if registered in 
Great Britain. The provisions of s. 185 may, however, be 
excluded or modified to any extent by an alteration of articles 
of association made after Ist January, 1947, or by articles 
of association registered after that date, and where, on or 
before that date, a company had provisions in its articles 
of association for an age limit for all or any of its directors, 
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balance arrived at by totalling the green items would thus 
be reduced by £63, in just the same way that the balance 
on the client’s money column is reduced in figs. 1 and 2. 
It will be observed that the entry in the ledger of the details 
of bank account transfers makes no difference to the total 
debit or credit balance on a particular client’s account. 
Also it is emphasised that these entries are not “ postings ” 
from any other book, although they are usually listed in a 
transfer book specially kept for the purpose, or in the transfer 
journal, so as to avoid the necessity of entering them in 
detail in the cash book. The purpose of the entries is to 
complete the picture, shown by the ledger account, of what 
has happened to that particular client’s money. 

In the next article some further points, including bills 
of costs and deposits received as stakeholder, will be discussed. 


S. G. H. 


AGE LIMIT 


the provisions of s. 185 do not apply to those directors. The 
provisions of s. 185 are not, therefore, compulsory for any 
company. 

Even if the provisions of s. 185 are totally excluded, 
information is still available both to members of the company 
concerned and to the general public, since the date of birth 
is required to be entered in the register of directors and 
secretaries (s. 200 (2) (a)), in the annual return (Sixth 
Schedule) and in “ Particulars of Directors and Secretaries 
(Form No. 9)” or “ Notification of Change of Directors or 
Secretary or in their Particulars (Form No. 9a) A lady 
joining the board of a company to which s. 185 applies 
therefore has to accept a further blow to her conventional 
rights of reticence as to age. 


” 


Unless otherwise stated the remainder of this article (in order 
to avoid continued qualification) refers only to companies to 
which s. 185 applies, and assumes that these provisions apply 
without modification. 

No person who is over the age of 70 years can be appointed 
or reappointed as a director except by resolution of the 
company in general meeting, and only then where spccial 
notice of the resolution has been given to the company and 
both the notice given to the company and that given by the 
company to its members state the age of the person concerned. 
If the above procedure is followed, however, the age-limit 
provisions do not apply either to vitiate the appointment 
or to require the person concerned to retire at any time. 
In order to avoid disturbance of the normal order of retire- 
ment by rotation it is recommended that, if a person proposed 
to be appointed or reappointed a director would, or might, 
become liable to retire owing to the age limit before the 
date on which he would otherwise be liable to retire by 
rotation, the appointment should be made in accordance 
with the above procedure notwithstanding that at the date 
of the appointment the person concerned is less than 70 years 
of age. 

It should be noted that no person over the age of 70 years 
can be appointed except by the company in general meeting, 
and that as a result such a person cannot be appointed by 
the directors to fill a casual vacancy or as an additional 
director. 

Any director who, during his term of office, attains the 
age of 70 years (other than a director who was appointed on 
special notice as described above) is bound to vacate his 
office (subject as hereafter mentioned) at the conclusion of 
the annual general meeting commencing next after he 
attains that age. In the case, however, of a director who 
held office on Ist July, 1948, the above provision does not 
apply to terminate his appointment before the conclusion 
of the third annual general meeting commencing after 
Ist July, 1948, but does apply to terminate it at the conclusion 
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of that meeting if before its commencement he has attained 
the age of 70 years. Thus, for a director who held office on 
1st July, 1948, the question is not whether he was aged 70 
or more on that date, but whether he will have attained that 
age by the commencement of the third annual general meeting 
after that date or any earlier meeting at which he is due to 
retire by rotation or otherwise. The earliest possible date at 
which such a director might be affected was 1st July, 1948, if 
it so happened that an annual general meeting fell to be 
held on that date and he was then due to retire by rotation, 
and the latest possible date is that of the annual general 
meeting to be held in 1951, if the annual general meeting in 
the year 1948 was held before July and he is not liable to 
retire by rotation or otherwise before 1951. 

Under s. 184 (1) the power of a company to remove any 
director at any time by ordinary resolution of which special 
notice has been given does not apply in the case of a private 
company to authorise the removal of a director holding office 
for life on 18th July, 1945, whether or not subject to retirement 
under age limit. There is no corresponding exemption in 
s. 185, so that in the case of a private company to which 
s. 185 applies, such a director will be liable to retire under 
any applicable age limit in the same way as any other director. 

Any person who is appointed or to his knowledge proposed 
to be appointed director of a company to which s. 185 applies 
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OMISSION OF TERMS 


THE full implications of the decision in Hawkins v. Price 
[1947] Ch. 645 are not easy to grasp. The general question 
raised was the perennial one of s. 40 of the Law of Property 
Act, 1925, but the real interest of the case lies in the 
discussion of a more particular matter—the circumstances in 
which a term which is omitted from a memorandum of an 
agreement for the sale of land, and which is for the benefit of 
one of the parties to the agreement, may be waived by that 
party in proceedings brought by him to enforce the agreement. 

The facts were somewhat complicated because of certain 
issues raised on the form of the pleadings, but it is unnecessary 
to dwell on these matters here ; and, stripped of all inessentials, 
the point on which the actual decision turned was simple 
enough. The action was one for specific performance 
instituted by a purchaser, and the agreement pleaded by him 
was an oral agreement for the sale of ahouse. The agreement 
was entered into during a meeting between the parties, and 
on that occasion the purchaser gave the vendor a cheque in 
payment of a deposit. So far the arrangement between the 
parties had been purely verbal, but shortly afterwards the 
purchaser asked for some writing as evidence of the bargain, 
and in compliance with his request the vendor signed and 
handed to him a form of receipt in the following terms : 
“‘ Received of {the purchaser] the sum of £100, being deposit 
on [the premises] sold for £1,000.” This was the memorandum 
on which the purchaser relied, and it corresponded with the 
agreement which he pleaded. The defence was a denial of 
any agreement, and alternatively an allegation that the 
agreement was subject to certain terms as to the provision of 
alternative accommodation for the vendor (which was not 
proved to the satisfaction of the court at the trial), and 
finally a plea of s. 40. But while Evershed, J. (as he then 
was), rejected the vendor’s allegation of a supplementary oral 
term, he found on the purchaser’s own evidence that the 
agreement consisted not only of the terms set out in the 
memorandum, but also of a term that possession of the 
premises should be given on a certain date. This term the 
learned judge held, on the facts, to be (a) a material term, 
and (b) for the benefit not of the purchaser exclusively, but of 
both parties equally. 

On these findings the first question of law which arose was 
whether it is necessary that every material term of a contract 
falling within s. 40 should be evidenced in the memorandum 
if that memorandum is to satisfy the section. The learned 
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at a time when he has attained any retiring age applicable 
to him either under the Act or under the company’s articles 
of association is required to give notice of his age to the 
company (s. 186 (1)). The duty to notify age does not, 
however, apply to a director who is appointed or proposed 
for reappointment on the termination of his previous 
appointment. If as a result of the exclusion of the provisions 
of s. 185 by the company’s articles of association there is 
no retiring age applicable, it would seem clear that no notice 
need be given, although of course the company will have to 
find out his date of birth in order to complete Form 9a. 
It is really a mystery why the Act did not simply say that 
a director or proposed director should give notice to the 
company of the date of his birth. 

A director whose appointment is invalid (or has terminated) 
owing to the age limit is liable to a fine not exceeding {5 
per diem if he acts as a director, and in the calculation of the 
amount of the fine to which he is liable he is deemed to have 
continued to act from the date of the invalid appointment 
(or the date on which the appointment terminated, as the 
case may be) until the last day on which he is shown to have 
acted thereunder. Failure to notify age, when required 


under s. 186 (1), involves a similar penalty. 
J. W. M. 


FROM MEMORANDUM 


judge held that there was clear authority that every material 
term must be so evidenced, and on this footing the purchaser 
in this case obviously failed to establish an enforceable 
agreement as against a vendor who had pleaded the statute. 
The second question—that of waiver, to which I have already 
referred—was then dealt with, and it is at this point that the 
judgment becomes difficult. Two passages from text-books 
were read by Evershed, J., the first from ‘‘ Fry on Specific 
Performance ”’ (6th ed., p. 504, .), where it is stated, as an 
exception to the general rule that every material term must 
appear in the memorandum, that “‘ where a stipulation of no 
great importance and solely benefiting the plaintiff is omitted 
. . . the defendant will not . . . be allowed to set up that 
the memorandum is insufficient by reason of such omission 

. if the plaintiff chooses to waive that stipulation.” 
“ Williams on Vendor and Purchaser ” (4th ed., pp. 4 and 5) is 
to the same effect, with the omissioi of the qualification 
“of no great importance.” The essential condition that a 
stipulation, to be susceptible of being waived, must be 
exclusively for the benefit of the person seeking to waive it, 
appears in both passages, and as it had been found in this 
case that the term as to possession was not exclusively for 
the purchaser’s benefit, his contention that he should be at 
liberty to sue on the memorandum with the omission of that 
term on his being prepared to waive it fell to the ground. 
This is the ratio decidendi of Hawkins v. Price on the question 
of waiver, and it is fully supported by the findings on the 
facts. 

The difficulty lies in the suspicion that earlier authorities 
seem to indicate a rather wider view on what is, and what is 
not, a “term of no great importance’’ for the purposes 
of this exception. The decision cited in support of the 
statement in ‘‘ Fry” quoted above, is North v. Loomes 
[1919] 1 Ch. 378. In that case there was also a parol 
agreement for the sale of land evidenced by a receipt. The 
term which the plaintiff-vendor was allowed to waive was 
to the effect that certain costs should be paid by the purchaser, 
and this term was held to be of insufficient importance for 
mention in the receipt. But the judgment in North v. 
Loomes is supported by a reference to Martin v. Pycroft 
(1852), 2 De G.M. & G. 785, where the agreement was for the 
grant of a lease and the term omitted from the memorandum 
of agreement was a stipulation that the grantee should pay 
a premium of £200. On appeal from a decision upholding 
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the defendant’s plea of the statute, the court stated their 
opinion thus: where persons sign an agreement upon a 
subject which may or may not be obnoxious to the statute, 
the written agreement is binding both at law and in equity, 
in the absence of some vitiating facts such as fraud, although 
a verbal provision was agreed to which does not appear 
in the memorandum ; subject to the possible exception that, 
on the application of the defendant in proceedings in equity, 
no order may be made unless the plaintiff consents to the 
performance of the omitted term. This statement is couched 
in wide, and indeed in somewhat ambiguous, terms, but it is 
noticeable that nothing is there said of the term in question 
being of slight importance ; and one would not normally 
regard a stipulation to pay a substantial premium on the 
grant of a lease as a term of insufficient importance for record 
in the memorandum ; rather, one would say, the contrary. 
Evershed, J., was conscious of the divergence between the 
decision in North v. Loomes and that in Martin v. Pycroft, 
and he observed that there well might be a difference between 
cases where the memorandum sued upon is itself the contract 
(as in the latter case) and cases where there is an oral agreement 
which is the basis of the action, and where the question 
is the sufficiency of some document such as a receipt (as in 
North v. Loomes and Hawkins v. Price). On the authorities 
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as they stand there must, presumably, be some distinction 
between the two sets of cases, but what that is it is hard to 
say. One would expect, prima facie, the omission of a 
term from a memorandum which purports to be the sole 
agreement between the parties, and thus the subject of their 
anxious care, to be visited with consequences more severe 
than a similar omission from the sort of home-made document 
which so often follows an oral agreement. 


Evershed, J., was unwilling to express a decided preference 
for either of the conflicting statements which appear in 
the text-books mentioned above—statements which seem 
to echo the discordant voices of the authorities—but he 
appears to have thought that the passage from “ Fry ”’ 
indicates the better trend. But as it was held in Hawkins 
v. Price that the term in question was not for the exclusive 
benefit of the plaintiff, it would appear, on any view of the 
authorities, that the term could not, ex hypothest, be waived, 
and outside that finding the remarks on waiver in this 
judgment would appear to be obiter. The reconciliation 
of the authorities on a difficult and obscure branch of the 
law must wait for another occasion, and meanwhile Hawkins 
v. Price should, I submit, be treated with some caution. 


ni, tal 


COVENANT FOR RESIDENCE 


A CLAUSE in a lease by which the tenant undertakes to reside 
on the demised premises is rarely met with nowadays. At 
one time, it is said, farm leases often contained such provisions. 
At present, I think that only brewers are in the habit of making 
stipulations of the kind. The object is not necessarily that 
more beer shall be sold: in Mills v. Cannon Brewery Co. 
[1920] 2 Ch. 38 much reference was made to the importance 
attached, by licensing justices, to the continual presence on 
the premises of the man responsible for their being properly 
conducted. Jenkins v. Price [1908] 1 Ch. 10 (C.A.) showed 
that, where a tenant is bound by such a covenant, refusal of 
consent to assignment demanded under another covenant is not 
unreasonable if the proposed assignee be a limited company. 

It is possible that the Agricultural Holdings Act, 1948, 
plus some of the unrepealed provisions of the Agriculture 
Act, 1947, may have the effect of causing owners of agri- 
cultural property, and their advisers, to turn their thoughts 
towards this type of covenant. No close analogy between the 
position of landowner and brewer is suggested, but it may be 
observed that, just as licensing justices keep a vigilant eye 
on what happens on premises where drink is consumed, so do 
County Agricultural Executive Committees exercise functions 
of surveillance over premises where food is produced. 
Generally speaking, the recent legislation imposes duties of 
good estate management on landlords, and of good husbandry 
on tenants, and it is noticeable that while, when defining 
good husbandry (Agriculture Act, 1947, s. 11), the Legislature 
has directed that regard shall be had to the standard of 
management by the owner, there is no corresponding direction 
to take into account the standard of husbandry observed by 
the particular tenant when defining good estate management 
(tbid., s. 10). But one of the things which is to be considered 
(without prejudice to the generality, etc.) is the extent to 
which the owner is providing, improving, maintaining and 
repairing fixed equipment (see 92 So. J. 306) on the land so 
far as is necessary to enable an occupier of the land reasonably 
skilled in husbandry to maintain efficient production, and it 
may be thought that the provision, improvement, etc., in 
question will not serve its purpose unless the fixed equipment 
is used, and that a covenant to reside, such as was once in 
vogue, may be conducive to this end, and to the observance 
of the rules of good husbandry generally. 

The Agricultural Holdings Act, 1948, does not concern itself 
with covenants of this kind in any way. By “ in any way” 
I mean that, on the one hand, such a covenant does not fall 


foul of any of the prohibitions of or restrictions on contracting 
out ; on the other hand, there is no provision for its insertion 
when a party to a verbal or partly verbal tenancy demands 
a written agreement under s. 5. If, however, the covenant 
purported to entitle the landlord to additional rent on breach 
(in Ponsonby v. Adams (1770), 2 Bro. P.C. 431, a provision 
of this kind was dealt with and upheld) the landlord’s rights 
might be modified by the operation of s. 15, which would 
limit what he might recover to the damage actually suffered 
(as did the Agricultural Holdings Act, 1923, s. 29). 

And in the event of forfeiture proceedings being taken for 
breach (and it is of interest that a landlord is now entitled 
to a “ power to re-enter on the holding in the event of the 
tenant not performing his obligations under the agreement ” 
by virtue of the above-mentioned s. 5 and Sched. I, para. 9), 
the presence of the covenant would strengthen the position 
of one who sought to establish that the forfeiture was non- 
relievable because the holding was property with respect to 
which the personal qualifications of the tenant were of 
importance for the preservation of the value or character of 
the property (Law of Property Act, 1925, s. 146 (9)). 


MEANING OF “ DWELLING-HOUSE ” IN THE 
RENT ACTS 

Turning to a class of case in which landlords do want their 
tenants to leave the demised premises, Curl v. Angelo (1948), 
92 Sor. J. 513 (C.A.), has added to the store of authority 
on the meaning of the words “ let as a separate dwelling-house ”’ 
in s. 16 (1) (the interpretation section) of the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933. 
If a schoolboy were called upon to interpret that phrase, he 
would probably tackle its component parts in the following 
order: (1) ‘‘ dwelling-house,” (2) “‘ separate,” and (3) “ let.” 
But the series of decisions in which the definition has been 
under review in recent years began with Neale v. del Soto 
[1945] K.B. 144 (C.A.), which left us in some doubt whether 
the premises concerned were excluded because they were 
not let or because they were not separate, and continued with 
a large number of authorities, Llewellyn v. Hinson (1948), 
92 Sox. J. 376 (C.A.), being the most recent one, emphasising 
and explaining the word ‘‘separate.”’ The last-mentioned 
(discussed at 92 Sox. J. 320) made it clear that if a tenant had 
exclusive possession of a room or rooms plus user jointly with 
someone else of another living room or rooms, he was not a 
tenant of a house let as a separate dwelling. As did previous 
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authorities, it decided that a kitchen was a living-room. 
But can premises be a dwelling-house at all if, say, there is 
no kitchen ? What is necessary to constitute a dwelling-house 
was not gone into in these cases. 

The facts of Curl v. Angelo were that the defendant ran a 
hotel adjoining a house owned by the plaintiff and, in order to 
increase accommodation in her hotel, she took two rooms 
from him, which were then partitioned off from the rest of the 
house. These rooms were slept in by members of the 
defendant’s family, by members of her staff, and by her 
guests. The tenancy having been determined, she claimed 
the protection of the Rent, etc., Restrictions Acts. The 
county court judge upheld her contentions. 

If one looks as the authorities in which ‘“ dwell” and 
“ dwelling-house ”’ have been interpreted, one finds that the 
emphasis is often laid on sleeping. But interpretation of a 
word used in a statute made alio intuitu is not a safe guide, 
and cases arising out of bankruptcy, franchise, etc., legislation 
are best ignored. A judgment in a London Building Act 
case, L.C.C. v. Davis; L.C.C. v. Rowton House Co. (1897), 
77 L.T. 693, is perhaps nearest in point: Hawkins, J., said 
““ If people sleep and take their meals in the building, it is to a 
certain extent their habitation,” and later, ‘‘If they sleep 
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in it, it is their dwelling-house, and as far as they take their 
meals there it is a dwelling-house.” Lewin v. End {1906} 
A.C. 299 (a rating case) looks promising, but merely decides 
that a house can be a dwelling-house though not actually 
inhabited. 

In Curl v. Angelo the Court of Appeal were definitely of 
the opinion that the rooms, despite the amount of sleeping done 
in them, were not a dwelling-house, and I think that the 
gist of the judgment is indicated by Lord Greene’s description 
of the question as being one whether the rooms could fairly 
be said to be the home of anyone. “Protection of the home 
seems to be the whole policy and intention,” said Goddard, J., 
long ago in Reidy v. Walker [1933] 2 K.B. 206, and similar 
references to “the home” occur in many other decisions. 
The recent judgment does not go into the question what is the 
minimum equipment of a home, e.g., whether cooking 
facilities are necessary, and, if so, whether a gas-ring will 
suffice ; but the learned Master of the Rolls did go on to say 
“One room in which a man moved and had his being might be 
a dwelling.”” Compare, though the subject was burglary, 
Coke’s “‘a chamber or room, be it upper or lower, wherein 
any person doth inhabit and dwell, is domus mansionalis in 
law ’’ (3 Inst. 64). R.B. 


THE LAWS OF FILMLAND 


Jurists who are interested in the subject of Comparative Law 
might well turn their attention to the codification of, and 
commentary upon, the legal procedure of that anonymous State 
in which, for the edification of countless millions of ‘‘ fans,” 
film actors are wont to exercise their talents. Though bearing 
some affinity with the basic principles of law appertaining to some 
States of the American Union, and occasionally showing some 
superficial resemblance to the English system, the laws of 
Filmland are remarkable alike for their simplicity and for their 
adherence to the principle of natural justice that “‘ crime never 
pays.” 

Civil actions for damages are comparatively rare in these parts ; 
most of the judicial activity is assigned to the criminal courts, 
and courts of summary jurisdiction have extensive powers, 
particularly in rural] districts, where they are presided over by a 
functionary known as the sheriff, who will hang you as soon as 
look at you. Bearing in mind, no doubt, the Gilbertian quip 
about the thin dividing line between the learned judge who 
sentences the criminal to death and the industrious mechanic 
who carries out the sentence, he usually lays his judicial duties 
aside pro tem., not only to attend but also to take an active part 
in executions. His official garb for all occasions, during the 
carrying out of all or any of these useful and beneficent activities, 
is an open-necked shirt, a pair of riding boots and breeches to 
match, and at least one revolver; contrary to the tradition of 
the English Bench, he wears a grizzled and untidy moustache. 

In urban life the theoretically wide powers of arrest given 
to the police, for use on the slightest provocation (or none at all), 
contrast vividly with the invariable rule that no arrest can in 
practice be made without the production of a firearm and the 
use of handcuffs. Notwithstanding these stern adjuncts to 
impressiveness, the average policeman is a simple, sentimental 
soul, liable to be deflected from the duty in hand by the physical 
appeal of any young woman with plucked eyebrows, whose 
permanent wave has remained faultlessly in place throughout 
a lengthy shooting affray involving the death or maiming of 
several members of the force. Nor is this strange influence 
confined to the weaker sex; the young gentleman (with crisp, 
wavy hair, a Harvard accent, and what passes in the United 


States for Anglo-Saxon features) who has in a playful way just 
destroyed the greater part of an expensive restaurant, knocked 
down three waiters and assaulted two policemen, has only to 
recite cl. 1 of the Declaration of Independence to reduce the 
sternest myrmidon of the law to legal impotence. The clameur 
de Haro, so recently employed in the Channel Islands, was never 
half so effective. 

Written legal instruments are little used in this country ; 
mortgages are sometimes employed, but the law relating thereto 
is of the utmost simplicity. There is only one rule—that 
foreclosure may be had at any moment without notice of any 
kind ; but any inconvenience this might entail is prevented by 
the corollary that foreclosure may be avoided by one of the 
methods of self-help open to the mortgagor—seizing and tearing 
up the deed, having the mortgagee arrested, threatening him 
with a horsewhip or (in extreme cases) shooting him. 

Practising lawyers are of two kinds—crooked or eloquent. 
Neither class is expected to know any law, but the former must 
have had some experience in directing a gang of jewel thieves or, 
at the least, a disreputable night-club; the latter have the 
faculty of being able, on short notice, to reduce judge and jury 
to tears with a completely irrelevant, but extremely affecting, 
final speech. The rules of evidence are few and simple, for there 
is no examination-in-chief; a fierce cross-examination will 
elicit all that is required. There was even one film, not so 
long ago, where a faithful friend of the innocent accused went 
off to brief a leading lawyer in the Temple, which turned out to 
be a palatial office building of forty or fifty storeys. Carried 
rapidly by lift to the thirty-second floor, he soon discovered the 
chambers of which he was in search—a sumptuous suite bearing 
on the outside the legend “‘ John Robinson, K.C.’’ The door 
being opened by an attractive receptionist, the client was ushered 
into the presence of the great man, who was discovered busily 
dictating letters by the score to a young and shapely secretary. 
The imposing array of legal volumes in the corner bookcase 
turned out to be dummies concealing a cocktail bar—and client 
and counsel were left discussing the case in the friendliest way 
over their whiskies and soda. she a 
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THE LAW SOCIETY’S PROVINCIAL MEETING 
THE PRESIDENT’S ADDRESS 


The following is the text of the address by the President, Mr. WILLIAM 
ALAN GILLETT, circulated on the occasion of the fifty-fifth Provincial 
Meeting of The Law Society, held at Brighton from 20th to 23rd 
September, 1948. 





It is my first and very pleasant duty to thank you, Mr. Mayor, for 
your opening remarks to us to-day and to express to you our sense of 
gratitude for your generous welcome last night, and the most enjoyable 
entertainment which you gave us in such delightful surroundings. 

The fact that you have put these delightful and most suitable 
buildings at our disposal and in so many other ways have afforded us 


facilities for our work and recreation makes us feel sure that our time 
here will be spent with a maximum of efficiency and pleasure. We 
are deeply grateful to you and your corporation and to all who have 
assisted you. 

It is teu years since we have had the opportunity of meeting one 
another in conference in the provinces. We have, indeed, been 
through the fire since last we met and things are very different to-day 
from what they were when we held that most successful Provincial 
Meeting at Manchester in 1938. We were to have met at Worthing in 
1939, but the outbreak of war unfortunately cancelled that event, and 
it is therefore most appropriate that the Worthing Law Society is one 
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of the host societies which have been associated with us in making the 
arrangements for this present meeting. 

The resumption of these meetings after so long a gap and so many 
changes of thought and circumstance is no mean landmark in our 
Society’s march onwards. 

These meetings of ours in the provinces are, in my opinion, of great 
value, and I hope very much that as the years go by more and more 
members of the Society will find that this is so and will make a practice 
of attending them. To my mind, we members of the solicitors’ 
profession are at a great disadvantage as compared with our friends 
at the Bar in that, while they are congregated almost entirely in 
London, where they may meet each other daily in one or other of the 
four Inns of Court, we are widely scattered throughout the length and 
breadth of England and Wales and are rarely able to meet even to 
discuss business matters, which we must perforce do by correspondence 
as a rule, and practically never are we able to meet socially as members 
of one profession. These yearly gatherings, therefore, provide what is 
really a unique opportunity for a free exchange of views upon matters 
of professional interest and an occasion of which we ought to take the 
fullest advantage for getting to know each other better and making 
new and, I hope, lasting friendships. 

These are indeed days when men must stand together and speak 
with one voice. We solicitors have in the past far too frequently been 
divided in our views—not unnaturally, for ours is a profession, if ever 
there was one, which tends to make a man an individualist, to make 
him form his own views, and to be prepared to defend those views 
against the world, if necessary. 

Last week I was privileged to hear a fine speech by Mr. Menzies, of 
Australia, in support of unity in our Empire. He said, what no one 
can deny, that it was perfectly legal for each of us to differ from the 
other and be independent, yet sensible people acted in unity, which 
would save the Empire. So it is with our profession. 

We have travelled far since those days when our profession was 
only concerned with the affairs of our personal clients and interested 
in preserving our own rights and professional privileges. We have 
now, for some years, as a profession, played our full part through The 
Law Society in national affairs, and in particular have made our 
contribution towards the improvement of the administration of justice 
in this country, of which we are all so proud. Even before 1938 your 
Council had begun to feel some pride in taking an increasingly 
important part not only in matters which related directly to our own 
professional life, but in those of the State, so far as they concerned 
the law as it touched most intimately the lives of the people. 

In 1940, Sir Randle Holme, whose address as President of The Law 
Society was unfortunately not delivered at Worthing but was 
subsequently circulated in print, at the conclusion of his year of office 
as President, referred to the possibility of framing a nation-wide 
scheme of legal aid to replace the inadequate system provided by the 
Poor Persons Procedure in the High Court and by but a handful of 
legal advice centres throughout the country. In 1941 the Council, 
foreseeing that the march of events would call for radical changes in 
the method by which legal services were to be provided for the public, 
appointed a Special Committee to consider the whole question and we 
were in fact ready with an effective legal aid scheme by the time the 
Government appointed the Departmental Committee under the 
chairmanship of Lord Rushcliffe to consider the subject some three 
years later. 

This past ten years, however, have brought to the profession 
opportunities for serving the nation such as, perhaps, have never 
occurred in any previous decade. Our members, male and female, 
were to be found serving in every branch of His Majesty’s Forces. 
Frequently, as an adjunct to their normal service duties, they were 
asked to make their legal training available to assist in court martial 
proceedings. Many served in legal aid sections, which provided legal 
advice and assistance for members of the armed forces, where they 
were of great value. Other of our members were called to assist in 
great departments of State and there won distinction. Many others 
looked after the practices of their colleagues who were serving. Still 
others served upon deferment committees or hardship committees, 
and performed innumerable duties which, whether of a legal or non- 
legal nature, brought them into even more intimate contact with the 
national life than ever before. All made their contribution in one 
way or another to our war effort. 

Furthermore, towards the end of the war the chance occurred and 
was most willingly taken of helping the Government—it was then the 
National Government—to resolve the difficulty created by the heavy 
divorce arrears arising from the cases of members of the Services—a 
difficulty of such magnitude as to threaten the complete breakdown of 
our legal administration with disastrous and incalculable consequences. 
This danger was effectively averted by the organisation which The 
Law Society set up and controlled, and it thereby avoided what would 
have amounted, in the Lord Chancellor’s words, to “‘ a public scandal.” 

I have taken this brief look back over events which have occurred 
during the past decade in order to remind you of how the help of our 
profession has been sought in years of special peril and how the 
profession has risen to the occasion. The consequence is that the 
influence of The Law Society and the profession as a whole is now 
greater than it has ever been. Our help and advice is in demand in 
many quarters, and for many purposes, both great and small. These 
demands mean that the work which we are called upon to do in the 
public interest continually increases. We do not and should not 


complain of that, however, for we confidently believe that no one can 
make a more useful contribution than can we—the men who actually 
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work this complicated legal machine of ours—towards improving that 
machine and we are glad indeed that the days have come when that 
fact is recognised and we are consulted as to the best methods of 
effecting improvements. 

We may, I think, look back with pride upon the contributions we 
have made in recent years towards legal reforms. The Society has 
given evidence which has, I think, been both comprehensive and 
constructive, containing suggestions for reforms of the law affecting 
a wide variety of subjects, including companies, patents, matrimonial 
causes, rent control, the cost of litigation, the limitation of actions, 
the taking of depositions, the control of the price of dwelling-houses, 
legal aid, further education and training, mining subsidence, equal 
pay and Justices of the Peace, the report of the Royal Commission 
upon which has just been issued. 

We practitioners devote our lives to applying the laws of this country 
to the practical problems which affect our clients, who are indeed 
truly representative of the man in the street. We know where the shoe 
pinches ; we know the injustices which can be suffered and the hard 
cases which arise from well-intentioned but ill-drawn legislation. I 
am sure that it is our duty to place that collective knowledge at the 
disposal of those in authority, whose task it is to amend the laws of this 
country for the public good. That duty we at The Law Society 
seek to discharge by tendering advice and giving all assistance in 
our power to Government departments, Royal Commissions and 
Departmental Committees, and we gladly seek the aid of all members 
of the Society through the columns of the Gazetle in helping us to 
frame the evidence which we should tender on these matters of public 
interest as they arise. 

This meeting of ours—the first to be held since the war—has been 
designed so as to enable the members of The Law Society to make 
their comments upon and their suggestions for improving the work which 
the Society does in the interests of the profession. You will have 
seen the short agendas of the various committees which are to meet 
this afternoon and to-morrow, and you will have noticed that they are 
framed in such a way as to give a short outline of the principal matters 
with which the committees are generally concerned and at the same 
time to raise for discussion proposals as to possible courses of action 
which these committees might take. We have of necessity had to 
limit the number of committees whose work we can on this occasion 
consider. 

I do not want to attempt to repeat what has been said in recent 
annual reports of the Council as to the extent of the scope of the 
Society’s work. The Society has, however, in the broad interests 
of the profession which it seeks to serve, manifold duties to perform. 
We must be ever on the alert to advance the interests of the profession, 
which is the prime object of the Society’s existence. Those interests 
may be promoted (i) by the work which we do for the profession not 
only directly in its relations with individual members of the Society, 
but by our relations with other professional bodies; (ii) by our 
contribution to national affairs generally ; and (iii) in our contacts 
in the still larger field of international law with the organised legal 
associations of other countries, be they dominions, colonies or other 
sovereign states. 

I am tempted here to ask how many of even our largest firms have 
examined the great possibilities of profitable work in connection with 
such matters as airborne traffic, foreign exchange and fiscal matters, 
or have considered starting branches overseas. 

Although The Law Society has long been connected with learned 
societies which have concerned themselves with various branches 
of international law, we have but recently taken any really active part 
in discussions on sucH matters. I should like, therefore, first to refer 
quite shortly to the part which The Law Society can play in the 
international field in promoting friendly relations between the lawyers 
of all nations of the world; in examining with our colleagues from 
overseas the legal problems which arise from international relations ; 
in acquiring a better knowledge and understanding of the laws of 
other countries and in comparing them with our own, so that we may 
always seek to benefit by the experience of others and improve our 
legal system where opportunity offers. 

To this end, The Law Society and, I may add, the General Council 
of the Bar, jointly decided some eighteen months ago to join the 
International Bar Association—a body brought into existence by the 
American Bar Association after a preliminary study of the problem 
lasting some two or three years. Among the objects of the 
International Bar Association, as set out in art. I of its constitution, 
are these— 

To promote uniformity in appropriate fields of law ; 

To promote the administration of justice under law among the 
peoples of the world ; 

To promote in their legal aspects the principles and aims of the 

United Nations; and 

To establish and maintain friendly relations among the members 
of the legal profession throughout the world. 


The final sentence in art. I of the constitution reads ‘‘ The Association 
is non-political,’ and that fact is to our way of thinking of fundamental 
importance. 

We decided to give the fullest support to this new project, and to 
that end I led a strong delegation representative of the solicitors’ 
branch of the legal profession in this country at a legal conference 
held by the International Bar Association in mid-August at The Hague. 
A great many legal matters of professional interest were considered 
and most valuable contacts were made and friendships formed. We 
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believe that we may in this way play our small part in maintaining 
the peace of the world. 

Membership of the International Bar Association is restricted to 
national law societies or Bar associations. Individuals may become 
patrons of the association on payment of the appropriate fee and have 
then the right to attend conferences, to take part in discussions at 
committee meetings and to receive literature. When the Association 
sits in general meeting, only the official delegates of the member 
law societies and Bar associations may vote. Any member of The Law 
Society, however, is, by virtue of the Society’s membership of the 
International Bar Association, entitled to be present and take part 
in the meetings and social activities at these conferences, and I hope 
that members of The Law Society may in future years be able to attend 
in increasing numbers and so assist in the task of achieving a better 
understanding with our friends and colleagues overseas. 

The Council have attached such importance to the Society’s relations 
with organised bodies representative of the profession overseas that 
we have recently appointed an overseas relations committee. Our 
relations with dominion and colonial law societies are most cordial. 
We are in frequent correspondence with the dominion law societies 
and indeed with the law societies or Bar associations of many states. 
We have always been glad to assist in any way we can law societies 
overseas who seek our aid and especially those in the dominions and 
colonies. We gave considerable help to the Hong Kong Law Society 
in drafting a new ordinance to regulate the legal profession in that 
colony. We have been in constant communication with the newly 
formed Law Society of Ceylon, our newest dominion. 

In the international field we have also had very friendly contacts 
with our colleagues in France, with whom we held a joint conference 
in London in 1947. We then examined the legal procedure in the 
High Court in France and England respectively in a fairly limited 
field, and found much of interest to us both as a result. Our French 
colleagues were so enthusiastic about their reception and the success 
of that first conference that they are proposing to return the compliment 
and to invite a delegation from the English legal profession to meet them 
in Paris in the spring or early summer of 1949. 

So much for our activities in the international field. 

At home we are always glad to co-operate in any way we can with 
other professional organisations, and particularly with the other 
branch of our own profession. It has been a matter of great satisfaction 
to the Council that within the last two years we set up, at the Bar 
Council’s suggestion, a joint committee of both branches of the 
profession under the joint chairmanship of the Chairman of the Bar 
Council and the President of The Law Society for the time being, which 
can consider matters of common interest to the profession as a whole. 
That committee meets regularly once a month and already it has done 
a great deal of useful work. It serves as a method of smoothing out 
difficulties which have arisen between the two branches, of avoiding 
situations which may lead to difficulties arising, and of securing 
uniformity of action upon matters which directly or indirectly concern 
both branches of the profession. I look forward to this collaboration 
between the Bar Council and the Council of The Law Society becoming 
ever closer, and to the relations between the two branches of the 
profession becoming still more harmonious. 

When preparing my address for to-day, I took the opportunity of 
turning over the pages of past reports of provincial meetings to see 
upon what lines my predecessors had spoken. I discovered that it 
has been the practice on these occasions for the President to refer, 
despite the fact that this is not the annual general meeting of the 
Society, to some of the matters of importance with which the Council 
have been currently concerned and to make certain personal observations 
as to the possibilities that lie ahead. 

It may, therefore, not be out of place if for a few minutes I say a 
word or two about some of the very important subjects with which 
we are likely to be concerned during my year of office as President. 

In the forefront there is undoubtedly the Legal Aid Bill, which will 
give effect to the recommendations of the Rushcliffe Committee upon 
the subject of legal aid and legal advice. Many of you will already 
have read the Rushcliffe Committee’s report ; others will have attended 
meetings in the provinces where the scheme has been explained, and 
others still who may practise in London will quite shortly have the 
opportunity, I hope, of hearing a short series of lectures on the scheme, 
which will be delivered at The Law Society’s Hall. All of you here 
who are interested can attend the discussions on this subject in 
committee tomorrow afternoon. 

Broadly speaking, the scheme provides that legal advice should be 
made readily available to all in the country who desire it and that 
legal representation also should be made available before all courts 
and all tribunals where it is customary to allow a right of audience to 
the legal profession, and both in criminal and civil matters. Those 
entitled to the benefit of the scheme will be persons with, in the words 
of the scheme, “‘ an adjusted income not exceeding £420 a year,” and 
at the present rate of income tax this means that all persons with 
incomes up to approximately £700 a year will come within the ambit 
of the scheme. The legal services to be rendered will be given by 
solicitors and barristers who may volunteer to go on the appropriate 
panels for the purpose. There will be panels for divorce, for all High 


Court work other than divorce, for the county court and for the 
magistrates’ court. 

Those who are within the class of person whom the Act is designed to 
assist will have to satisfy a committee of lawyers, to be known as a 
local committee, that they have reasonable grounds for bringing or 
defending proceedings, and thereafter the assistance board wil assess 
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the maximum contribution which they can be called upon to make 
in any one year towards their own costs. Solicitors will receive at 
the conclusion of litigation payment of their disbursements in full and 
85 per cent. of their costs taxed on a solicitor and client basis. Counsel’s 
briefs will be delivered unmarked. The Taxing Master will fix the 
fee at what he considers to be the normal and reasonable fee for that 
class of litigation and counsel will receive 85 per cent. of this fee as so 
fixed. In so far as the contribution made by the assisted litigant is 
not sufficient to meet the total cost of the proceedings, the balance 
will be paid by the State. 

The important part of the scheme from our point of view is that the 
whole scheme will be administered not by the State or by the local 
authorities, but by the profession itself acting through The Law 
Society. The responsibility for the efficient administration of the 
scheme will rest, subject to the general overriding control of the Lord 
Chancellor and the Society, upon the committees in the twelve areas 
into which the country will be divided for administrative purposes. 

We have already been informed, as you know, that the Government 
have approved in principle the Rushcliffe recommendations. We 
have also been told that it is hoped that the legislation to give effect 
to those proposals will be introduced very early next session, that is 
to say, in the course of a few weeks. An immense amount of 
preliminary work will have to be done before this scheme can be set 
in motion. When it is in operation it will provide a legal service for 
the inhabitants of this country which is second to none in the world, 
and may well create a precedent which other countries will wish to 
follow. Certainly the scheme will provide great benefits for the public 
and reasonable remuneration for the lawyers who are working it, but 
it will need the united and whole-hearted support of all members of 
our profession, if it is to be the success which we hope it will be. 

Your Council are resolved that, if the administration of a great 
scheme of this kind is entrusted to the profession, it will be administered 
as well as it is possible for us to do so, and I hope that by the time we 
meet next year we shall have seen the scheme pass from the blue-print 
stage at which it now is and being put into practical effect. 

Another matter which is of great importance to all those who seek 
justice through the courts of this country is the difficult subject of the 
cost of litigation. The two departmental committees which are at 
present considering, under the chairmanship of Evershed, L.J., and 
Austin Jones, J., respectively, the cost of litigation in the High Court 
and the county court have been most active and are constantly 
pressing the Council and its Special Committee under the chairmanship 
of Sir Edwin Herbert to submit evidence at short notice upon a great 
many aspects of the judicial administrative machinery. We have 
already published in the annual report for last year some of the 
memoranda of evidence which we have given. Those of you who are 
interested may well give us assistance if you attend the discussions of 
the committee, which will be meeting this afternoon in the library of 
the Sussex Law Society. 

The Special Committee on the cost of litigation is likely to be very 
heavily engaged during the present year in its endeavours to do all 
that lies in its power to ease the financial burden upon those who seck 
justice through ourcourts. That the present cost is heavy is undeniable. 
At the same time, we believe that the standard of justice administered 
is as high as or higher than that of any other country. To a great 
extent the high standard of proof which we require is the cause of the 
high cost of litigation. To my mind the great difficulty is to find the 
happy mean and to decide how far we can reduce perhaps in certain 
respects that standard of proof and so also reduce the costs to the 
litigant without lessening the possibilities that justice will be done. 

Owing to the spate of Bills dealing with social security, nationalisa- 
tion and other major matters for which the Government have had to 
find time in the past few years, little enough time has been devoted to 
measures of law reform. The report of the Ridley Committee on rent 
control has had to be shelved as have a number of other salutary 
suggestions for improvement of the law. A notable exception has, 
however, been the Crown Proceedings Act, 1947, and I am pleased to 
record that the Council (and my predecessor, Sir Douglas Garrett, 
in particular) played a not inconsiderable part in bringing about the 
introduction of this beneficent measure. During the twenty years 
between the publication in 1927 of the report of the Crown Proceedings 
Committee under the chairmanship of Lord Hewart, which incor- 
porated a Draft Bill, and the introduction of the Crown Proceedings 
Bill in the House of Lords in February last year, representations were 
repeatedly made to the Government that it should be introduced as a 
Government Bill, efforts were made by the Council to introduce the 
Bill as a private measure, letters were written to The Times by past 
Presidents—sometimes in conjunction with the Chairman of the Bar 
Council and sometimes alone—and the attention of the solicitor 
members of Parliament was drawn to the importance of the matter. 
Things were brought to a head by the decisions in Adams v. Naylor 
and Royster v. Cavey which showed that the convenient legal fiction 
under which the Crown in fact permitted its liability in tort to be 
tried as if it were a private individual was not a fiction which the courts 
could entertain. The Council had been led to believe that, although 
the Government hoped to introduce such a Bill, it might well be 
crowded out by legislation which was regarded as of a more pressing 
nature, and in view of this further letters were sent to The Times late 
in 1946 and early last year by my predecessor and further representation 
were made to the Government and to the solicitor members of Parlia- 
ment. In view of our active pressure it was scarcely surprising that 
the Lord Chancellor, when introducing the Bill in the House of Lords, 
stated ‘“‘I think I might fairly say that all the lawyers I know have 
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been pressing for the introduction of this Bill or something like it for 
many years past and it certainly has not been the fault of the legal 
profession that the measure was not passed some time ago.’’ The 
Act has been in force for nearly nine minths and although it is still 
early to judge its value I may say that no complaint as to its working 
has so far been received by the Council and I hope, therefore, that a 
wholly satisfactory result has crowned the Council’s efforts in this 
direction. 

And now, finally, let me turn for one moment to what the Society 
has been doing or could do for its members in a more direct way. We 
have at The Law Society a staff which is engaged continually upon the 
work of the Society and it is there to help the individual members 
of the profession in their problems. We are anxious to do all that we 
can to assist the general practitioner in his day-to-day problems. The 
Scale Committee, whose activities are going to be considered at this 
meeting, expresses opinions upon many points of legal procedure and 
practice put to them by members of the Society and adjudicates upon 
agreed cases, which are many, submitted to it, in the hope that thereby 
friction between solicitors may be removed and the necessity for legal 
proceedings on small matters between clients may be avoided. 

We have carried out an ambitious scheme of post-war aid, which we 
hope has been of real value and service to men who returned from 
service in the Armed Forces of the Crown during the war. We are 
anxious that we should continue to provide them with similar services 
now they are back in civilian life. For provincial members in particular 
the Council have made arrangements, at present only on a small scale, 
I am afraid, for the provision of sleeping accommodation in London. 
We are going ahead with and developing the scheme for the holding 
of lectures in London on new legislation and are proposing to provide 
something in the nature of a general refresher course for practitioners 
during the month of October. We have also published to the profession 
booklets on town planning and the Agriculture Act and the lectures 
given by Mr. Lawson on the Companies Act. 

Where we can we have been assisting solicitors to secure an adequate 
supply of petrol to enable them to transact their proper professional 
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business. We have been advising the Ministry of Works upon applica- 
tions by solicitors for licences to rebuild their offices in the Metropolitan 
area, where they have been damaged or destroyed during the war, 
and in a great many other ways, both large and small, we have been 
doing what we can to make the Society a live body to which members 
may turn for help in the confident knowledge that if help is possible 
they will receive it and that, in any event, they may put their problems 
in a quarter where they will be considered with understanding and 
sympathy. 

We are here at this meeting especially to examine the work of The Law 
Society. That fact has largely conditioned the substance of this 
address. For the same reason we have not followed precedent and 
provided for your consideration a number of learned papers upon 
different aspects of the law, because we want you, at this our first 
meeting after the war, to have a full opportunity of frank discussion 
about the Society’s own work. If your criticism is constructive we 
shall welcome it, and I hope that we may benefit greatly from the 
discussions which we are to have. 


I do not want to detain you longer. After this address of mine, 
any member present may raise for discussion any matter he may wish, 
whether I have mentioned it to-day or not, provided, of course, it 
relates to the work of the Society. 

Ladies and gentlemen, I hope I have said sufficient to indicate that 
at no time in the history of our profession have greater opportunities 
opened to us for rendering effective service to the people of this land. 
I invite you to join with me in using this time of conference to examine 
the problems before us in that spirit of service and yet with that 
reasoned daring which will carry us on to achieve the greatest success. 
Our predecessors have handed down to us great traditions which I 
trust The Law Society will not only maintain but lift up to even greater 
heights in the service of all with whom we have to do. 


(A report of the proceedings at the meeting will appear in next 
week’s issue.) 
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HOUSE OF LORDS 
FACTORY: FENCING OF TRANSMISSION MACHINERY 
Carroll v. Andrew Barclay & Sons, Ltd. 
Lord Jowitt, L.C., Lord Porter, Lord du Parcq, Lord Normand 
and Lord Morton of Henryton. 14th July, 1948 

Appeal from the Court of Session, Second Division. 

While the plaintiff was working as a machinist in the defendants’, 
his employers’, factory, a driving belt working the transmission 
machinery broke and part of it flew out over the fencing and 
struck and injured him. In accordance with universal practice, 
the belt, which ran vertically, was fenced to a height of 5-6ft, 
which was sufficient to ensure that no employee came into 
contact with it. By s. 13 (1) of the Factories Act, 1937, ‘‘ every 
part of the transmission machinery shall be securely fenced unless 
it is in such a position . . . as to be as safe to every person 
employed . . . on the premises as it would be if securely 
fenced.”” The Sheriff Substitute awarded the plaintiff damages. 
The Court of Session reversed that decision, and the plaintiff 
now appealed. The House took time for consideration. 

Lorp PorTER—the other noble lords concurring and the 
Lord Chancellor saying that he would not dissent—said that it 
was contended that s. 13 imposed an absolute obligation on the 
employers to fence transmission machinery against any dangers 
whatsoever and was designed not only to protect employees 
from coming into contact with transmission machinery but also 
to shut in that machinery so that it could not fly out if it broke. 
Sections 12-16 of the Act of 1937 concerned fencing. They 
contained no hint that the danger of machinery breaking had 
been taken into account. Transmission machinery, unlike the 
machines in a factory, was deemed to be dangerous, but the 
fencing of it was required to prevent any employee from making 
contact with it, not to create an enclosure from which pieces of 
broken machinery could not fly out. Appeal dismissed. 

APPEARANCES: Paull, K.C., and Everett (W. H. Thompson for 
Digby, Brown & Co., Glasgow, and D. G. M’Gregor, W.S., 
Edinburgh) ; James Walker, K.C., and N. A. Sloan (both of the 
Scottish Bar) (Martin & Co., for Biggart, Lumsden & Co., Glasgow, 
and Morton, Smart, Macdonald & Prosser, W.S., Edinburgh). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
SHIPPING: SHIP AGROUND IN HARBOUR 
The Towerfield 
Scott, Bucknill and Asquith, L.JJ. 9th July, 1948 
Appeal from Willmer, J. 
In October, 1941, a steamship belonging to the plaintiffs 
stranded while entering Workington Harbour in charge of a 


Trinity House pilot, pilotage being compulsory for that harbour. 
The result of the stranding was that the ship broke her back and 
that damage was occasioned to the defendants, Workington 
Dock and Harbour Board. The board had published details of 
their harbour in an inset plan in the Admiralty chart for the 
coast of Cumberland. By. s. 74 of the Harbours, Docks and 
Piers Clauses Act, 1847, shipowners “ shall be answerable to the 
undertakers for any damage done by ”’ their vessel, but no such 
liability is imposed on them if the damage is caused when the 
ship is in the charge of a licensed pilot whom the shipowners are 
obliged to employ. By s. 15 (1) of the Pilotage Act, 1913, 
ia . the owner . . of a vessel navigating under’”’ 
compulsory pilotage ‘‘ shall be answerable for any loss . ‘ 
caused by any . . . fault” in the navigation of the vessel just 
as ‘‘ if the pilotage were not compulsory.”” Willmer, J., dismissed 
the claim by the shipowners for damage to theirship, and awarded 
damages on the counter-claim by the board for damage suffered 
by them. The shipowners appealed. 

THE Court held that s. 15 (1) of the Act of 1913 applied toa 
charge against shipowners of contributory negligence in the navi- 
gation of a ship inaclaim for negligence by the shipowners, just as 
it did toa charge of negligence against the shipowners as defendants, 
but that the section should be read as strictly limited to actions 
in tort where negligence of the compulsory pilot was alleged, and 
should not be extended to actions by a shipowner in contract. 

Scott and Asguitu, L.JJ.—BuckniLL, L.J., dissenting— 
held (1) that the board could not prove negligence on the part 
of the pilot in view of their failure to convey to him or the ship- 
owners certain vital information as to the state of the channel, 
the possession of which would have enabled the pilot to steer 
clear of obstructions; (2) that the board’s dereliction of duty 
in that respect deprived them of any defence to the shipowners’ 
claim in tort or contract since the printed notice of the port in 
the Admiralty chart constituted an offer to all whom it might 
concern of the navigational facilities of the port, the fundamental 
features of the contract constituted by that offer and its accep- 
tance by a ship being (a) the continuing express warranty of 
maintained adequate depth, and (b) that it wasan implied term of 
that contract that the board would give warning of obstructions 
or insufficient depth. The shipowners’ claim therefore succeeded, 
and the board’s counter-claim failed. 

BUcKNILL, L.J., while agreeing that the board had been 
negligent, thought that the stranding had been contributed 
to by the pilot’s negligence ; that the board were entitled to rely 
on that negligence as contributory negligence, so that, in view of 
s. 15 (1) of the Act of 1913, the shipowners’ claim in tort failed ; 
that the shipowners’ claim for breach of warranty failed because 
they were themselves in breach of an implied warranty that 
the ship would be navigated with reasonable care and skill ; 
that the board’s claim against the shipowners under s. 74 
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of the Act of 1847 was defeated by their own negligence ; and that 
both claim and counter-claim should be dismissed. Appeal allowed. 

APPEARANCES: Carpmael, K.C., Naisby, K.C., and Boyes 
(Constant & Constant); Hayward, K.C., Devlin, K.C., and 
Fletcher-Cooke (Thomas Cooper & Co.) 

Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
LIMITATION: EXECUTION OF JUDGMENT 
W. T. Lamb & Sons v. Rider 

Scott, L.J.,and Romer, J. 7th July, 1948 

Appeal and cross-appeal from Pritchard, J., in chambers. 

By specially indorsed writ the plaintiffs claimed £500 6s. 6d. 
from the defendant. On 8th December, 1938, as the defendant 
did not enter an appearance, they signed judgment for that 
amount. The judgment remained unsatisfied. No steps to 
enforce it were taken until 25th March, 1946, when the plaintiffs 
applied under the Courts (Emergency Powers) Act, 1943, for 
leave to enforce the judgment of 1938 notwithstanding that 
more than six years had passed since it was signed. By R.S.C., 
Ord. 42, r. 3, where six years have elapsed since a judgment, 
the judge on the application of a party alleging that he is entitled 
to execution may make an order for execution if satisfied that 
the applicant is otherwise entitled to execution. On 7th May, 
1946, a master declined to make an order under Ord. 42, r. 3. 
On 4th May, 1948, on a similar application, the previous refusal 
not having been appealed against, the master gave the plaintiffs 
leave to proceed under the rule. On the defendant’s appeal, 
Pritchard, J., reversed the order of May, 1948, but gave the 
plaintiffs ieave to appeal against the order of May, 1946. The 
defendant appealed against the latter order and the plaintiffs 
cross-appealed against the former. The plaintiffs contended 
that r. 3 was in conflict with s. 2 (4) of the Limitation Act, 1939, 
whereby “an action shall not be brought upon any judgment 
after ... twelve years...” 

Scott, L.J., giving the judgment of the court, said that the 
right to sue on a judgment was entirely distinct from the right 
to execution under it. A refusal to allow a plaintiff to execute 
did not affect his right to sue on the judgment within the period 
prescribed by the Act of 1939. Section 2 (4) concerned the 
substantive right to sue for judgment, whereas Ord. 42, r. 3, 
was concerned only with procedural machinery for enforcing a 
judgment when obtained. Appeal allowed. Cross-appeal 
dismissed. 

APPEARANCES: Edward Terrell (A. M. Longhurst & Butler) ; 
Dare (Davenport, Lyons & Barker). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
KING’S BENCH DIVISION 
GAMING DEBT: APPLICATION UNDER ORDER 14 
PRACTICE NOTE 
Slade, J. 14th July, 1948 

By R.S.C., Ord. 14, r. 9 (8), “‘ If the plaintiff makes an applica- 
tion under this order where the case is not within the order or 
where the plaintiff... knew that the defendant relied on a 
contention which would entitle him to unconditional leave to 
defend, the application may be dismissed . . .” 

A plaintiff having claimed a betting debt by specially indorsed 
writ in which no mention was made of the fact that the sum 
claimed arose out of betting transactions, SLADE, J., said that 
the plaintiff was wrong in failing to disclose in his statement 
of claim that the alleged debt was due on gaming transactions 
and in stating on affidavit that he believed there to be no defence 
to the action. The summons would properly have been dismissed 
by the master under r. 9 (bd). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
INCOME TAX: DEDUCTION OF EXPENSES 
Peter Merchant, Ltd. v. Stedeford (Inspector of Taxes) 
Singleton, J. 9th July, 1948 

Case Stated by Income Tax General Commissioners. 

The appellant company carried on the business of managing 
and supplying meals in the canteens of other persons. The 
contracts provided that the owners of the canteens should provide 
light equipment and utensils which the company were to maintain 
in their original quality and quantity. So long as it was possible 
the company made the necessary replacements each year. 
Deduction for income tax purposes of the expense of so doing 
was conceded by the Crown to be permissible. From the out- 
break of war in 1939 onwards replacement became impossible 
or impracticable owing to high prices. The company, in making 
their accounts up for the years in question, charged as expenses 
incurred in earning their profits the amounts representing at 
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current prices their liability to replace when equipment should 
become available. The General Commissioners upheld the 
Crown’s contention that the sums thus reserved year by year 
were not debts incurred or payable in those years, but only 
contingent liabilities, which were not deductible. The company 
appealed. 

SINGLETON, J., said that there was no accrued liability as the 
company contended : if the company did not fulfil their obliga- 
tions under their contracts, there was a possibility of claims against 
them by the owners of canteens, but the company might be able 
to satisfy such claims for a much smaller sum than they had 
reserved through the material years if the conditions with regard 
to purchasing equipment improved. Appeal dismissed. 

APPEARANCES: Grant, K.C., and Heyworth Talbot (Bentleys, 
Stokes & Lowless) ; Sir Frank Soskice, K.C. (Solicitor-General), and 
Hills (Solicitor of Inland Revenue). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


FOOD AND DRUGS: INNOCENT POSSESSION OF 
WATERED MILK 
Wade v. Beadle 


Lord Goddard, C.]., Singleton and Slade, JJ. 
21st July, 1948 


Case Stated by Darlington justices. 

Samples taken by the appellant, a sampling officer, from the 
milk of the respondent farmer, while it was being carried to the 
farm collecting point for collection under the farmer’s contract 
with the Milk Marketing Board, were found on analysis to 
contain added water. On the farmer’s prosecution under 
s. 24 (1) (c) of the Food and Drugs Act, 1938, the justices accepted 
the evidence that neither the farmer nor his farmhand had 
interfered with the natural composition of the milk. Samples 
from the cows had shown that they were delivering milk of the 
proper quality. The farmer was forbidden by his contract with 
the milk wholesaler to whom he delivered his milk to clean the 
churns before putting milk into them. The farmhand gave 
evidence of having often found and emptied out water in churns 
sterilised by the wholesaler. In the absence of evidence that 
the farmer or his farmhand had watered the milk, and being 
satisfied on the evidence that neither of them had done so, the 
justices held that the farmer had discharged the burden of proof 
so far as it lay on him, and dismissed the information. The 
sampling officer appealed. By s. 24 (1) of the Act of 1938, “ No 
person shall—(a) . . . have in his possession . . .for the purpose 
of sale for human consumption any milk to which any addition 
has been made in contravention of this subsection .. .” 

Lorp GoppDaArD, C.J.—SINGLETON and SLADE, JJ., agreeing— 
said that, in the absence of any challenge to the analyst’s 
certificate, the farmer was guilty of an offence under s. 24 (1) (c) 
on the ground of mere possession of the watered milk, hard law 
though that might be on the farmer. It was immaterial that the 
farmer was proved morally innocent in the matter. The case 
must be remitted to the justices with a direction to convict, 
though the question of penalty, in view of the farmer’s moral 
innocence, was entirely for them. Appeal allowed. 

APPEARANCES: F. Hallis (Lewin, Gregory, Torr, Durnford 
and Co., for the Town Clerk, Darlington); Cumming-Bruce 
(Freeman, Son & Curry). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


ADULTERATED MILK : SAMPLE TAKEN “IN TRANSIT” 
Nattrass v. Lawes 


Lord Goddard, C.J., Singleton and Slade, JJ. 
22nd July, 1948 

Case Stated by Dorset justices. 

By his contract with the Milk Marketing Board, the respondent, 
a farmer, undertook to deliver the milk produced at his farm 
to the consignee to be designated by the board. The board 
later informed him by letter that his milk should be consigned 
to the premises of a wholesale company whose vehicle would 
collect the milk. The appellant, a sampling officer, took samples 
of the farmer’s milk from churns on the wholesaler’s lorry on 
its arrival at the wholesaler’s premises but before the lorry was 
unloaded. By way of compliance with the requirement in 
s. 70 (2) of the Food and Drugs Act, 1938, that the sampling officer 
shall forward a part of the sample to the consignor “‘ together 
with a notice informing that persor that he intends to have part 
of the sample analysed ” the officer sent to the farmer his part 
of the sample bearing a label on which were the words “‘ Sample 
of milk. This sample has been obtained for analysis by the 
public analyst”. The justices held that the milk had been 
delivered to the consignee at the farm collecting point, and that 
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the sample, having been taken after that, had not been taken in 
compliance with s. 68 (4). The sampling officer appealed. 

Lorp Gopparp, C.J.—-SINGLETON and SLADE, JJ., agreeing 
said that, having regard to the farmer’s undertaking to deliver 
his milk to the specified consignee and to permit collection 
of the milk by that consignee’s lorry coupled with the letter 
from the board giving directions as to the consignee, the premises 
of that consignee were the place of delivery notwithstanding 
that the milk was collected by the consignee’s lorry from the farm 
collecting point. The sample was accordingly taken in transit 
in accordance with s. 68 (4). Evans v. Rogers [1946] K.B. 512; 
90 Sox. J. 273, was distinguishable. It was further contended 
by the farmer that he had not received proper notice under s. 70 (2) 
of the prosecutor’s intention to have the sample analysed. The 
label attached to the sample sent to the farmer constituted 
sufficient notice to comply with the subsection, however. Appeal 
allowed. Case remitted with direction to convict. 

APPEARANCES: Roberts, K.C., and A. Morton (Booth and 
Blackwell, for Luff, Raymond & Williams, Wimborne) ; Molony 
(Barnes & Butler, for ]. W. Miller & Son, Poole). 


(Reported by R. C. Cacsurn_ Esq., Barrister-at-Law.] 


PUBLIC HEALTH: PROVISION OF DUSTBINS 
First National Housing Trust, Ltd. v. Chesterfield Rural 
District Council 


Lord Goddard, C.J., Denning and Slade, JJ. 
26th July, 1948 

Appeal from Eckington justices. 

The respondents, a company owning a building estate, had 
been in the habit of supplying dustbins to the tenants of their 
houses. By 1948 this service had become very much more 
onerous to the company. In January, 1948, they received from 
the appellant rural district council notices under s. 75 of the 
Public Health Act, 1936, to provide dustbins for three of their 
houses which were let to tenants protected by the Rent 
Restrictions Acts. On the company’s appeal to them, the justices 
took into account the increased working costs of the company 
and the fact that those increases could not be reflected in any 
corresponding increase of rents, and held that the notices were 
unreasonable and should be quashed. The local authority 
contended, inter alia, that the justices’ decision was wrong because 
its effect would be to transfer to the tenants.the burden of 
providing the dustbins, whereas by s. 2 (3) of the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1930, such a 
transfer of burden amounted to an increase of rent, which was not 
permissible. 

Lorp GopparpD, C.J.—DENNING and SLADE, JJ., agreeing— 
said that, as there was no contractual liability on the company 
to their tenants to provide dustbins, the justices’ decision, 
even if it had the effect of making the tenants liable to provide 
them, could not constitute a transfer of burden making the 
terms of the tenancies less favourable to the tenants within the 
meaning of s. 2 (3) of the Act of 1930. What the justices had 
done was, however, only to decide that the company need not 
provide dustbins, and not that the tenants must do so. The 
justices had no power to vary the terms of a contract of tenancy. 
Therefore, if their decision had had the effect of varying the 
contracts of tenancy in question, the tenants’ remedy would have 
been by way of action against the landlords. As the justices 
had, in reaching their conclusion, taken into account matters 
proper for their consideration, they had acted within their 
jurisdiction, and their decision must stand. Appeal dismissed. 

APPEARANCES: F. Hallis (Lewin, Gregory, Tory, Durnford and 
Co., for Jones & Middleton, Chesterfield) ; Crispin (Gregory, 
Rowcliffe & Co., for Neal, Scorah, Siddons & Co., Sheffield). 


[Reported by R. C. CaLtsBurn, Esq., Barrister-at-Law.] 


SUMMONS: SERVICE AT PLACE OF BUSINESS 
R. v. Rose; ex parte London County Council 


Lord Goddard, C.J., Singleton and Denning, JJ. 
29th July, 1948 

Application for an order of mandamus. 

The applicants, London County Council, took out a summons 
against a builder under the London Building Acts (Amendment) 
Act, 1939, which they served on him at his place of business. By 
s. 124 of the Act, ‘any notice, order or other document... . 
authorised .. . by or under the London Building Acts . . . to be 
served by or on behalf of the [London County] Council or a local 
authority . . . or any other person on any person shall be deemed 
to be duly served ”’ in the case of a builder if it is served at his 
place of residence. The metropolitan magistrate, Mr. Kose, 
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refused to entertain the summons because it had not been served 
on the builder at his “ place of abode ’’ in accordance with s. 1 
of the Summary Jurisdiction Act, 1848. The county council 
therefore made this application for an order of mandamus directing 
the magistrate to determine the summons as having been properly 
served under s. 124. 

Lorp GopparpD, C.J., said that it had been decided in R. v. 
Wilson ; ex parte Battersea Borough Council (1948), 92 Sov. J. 55; 
63 T.L.R. 585, that a summons was a document served by or on 
behalf of not the county council but the Crown. Here the 
relevant section contained the words “or any other person”’. 
Those words were not apt to include the Crown. In view of 
dicta of Scrutton, L.J., in R. v. Braithwaite; ex parte Dowling 
[1918] 2 K.B. 319, the question might have to be decided in a 
proper case—it did not arise here because it was not raised below— 
whether service at the place of business satisfied the requirement 
in the Act of 1848 of service at the place of abode. 

SINGLETON, J., agreeing, said that he would welcome more 
uniformity in the practice of service generally. 

DENNING, J., alsoagreed. Application refused. 

APPEARANCES : Gattie (J. H. Pawlyn) ; H. L. Parker (Treasury 


Solicitor). 
{Reported by R. C. CaLtsurn, Esq., Barrister-at-Law. } 


STREET TRADER: RIGHT TO REGISTRATION 
Southwark Borough Council v. Nightingale 
Same v. Balderson; Same v. Snelgrove 


Lord Goddard, C.J., Singleton and Denning, J J. 
29th July, 1948 

Cases Stated by Mr. Maddocks, Metropolitan Magistrate, sitting 
at Tower Bridge Police Court. 

The respondent in the first case (all three cases raised the 
same questions), a street trader, had for many years regularly 
carried on in Borough High Street, Southwark, and other 
neighbouring streets, his business consisting of selling fruit 
from a barrow which he moved from place to place in those 
streets. He always perambulated up and down the street and 
never occupied a fixed or definite position in it. The trader 
contended that he was entitled to apply for registration under 
s. 19 (1) of the London County Council (General Powers) Act, 
1947, because he was an “ existing street trader ’’ as defined in 
s. 15 (1), since his trading was covered by the proviso to s. 30 of the 
London County Council (General Powers) Act, 1927, and so 
could be carried on without a licence before 1st January, 1948, 
but could not be so carried on after that date because there was 
no corresponding proviso in the Act of 1947. The borough 
council contended that he was not within the definition, and, 
further, that he did not substantially satisfy the condition laid 
down ins. 19 (1). The magistrate upheld the trader’s contention 
and the council appealed. s 

By s. 19 (1) of the Act of 1947, “an existing street trader ’’ 
is entitled to registration by a borough council of the metropolis 
if with respect to him “ the following condition is substantially 
satisfied .. . that he has for a period of three years ’’ before his 
application for registration as a street trader ‘‘ regularly engaged 
in street trading which has throughout that period been of the 
same nature and conducted in the same position or place in a 
street and in the same manner.”’ Ins. 15 (1) “‘ existing street 
trader ”’ is defined as “‘ an individual who at any time before ”’ 
lst January, 1948, “has regularly engaged in street trading 
which immediately before that date could be lawfully carried 
on without the authority of a street trading licence but on or 
after that date could not be so carried on save as authorised by 
s. 18 of this Act or by a registered street trader.’’ Whether a 
street trader comes within that definition depends on his position 
under s. 30 of the Act of 1927, which provided, “. . . it shall not 
be lawful for any person to sell... any article... from... any 
barrow .. . occupying a stationary position at a place in the . 
street inany metropolitan borough without a licence . . . Provided 
that this section shall not apply to any person selling . . . any 
article... from... any barrow . . . which he ordinarily moves 
from place to place in pursuit of and while conducting his trade.” 


Lorp Gopparp, C. J.—with whom SINGLETON and DENNING, J J., 
agreed—-said that he adopted the magistrate’s judgment. The 
respondent trader came within the proviso to s. 30 of the Act of 
1927 in that he ordinarily moved his barrow from place to place 
in pursuit of his trade. He had therefore lawfully traded without a 
licence before 1st January, 1948, and was accordingly within the 
definition of ‘‘ existing street trader.’’ Every time he stopped 
his barrow and sold fruit from it he was trading from a stationary 
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position. He satisfied substantially the condition laid down in 
s. 19 (1). He was accordingly entitled to be registered as a street 
trader under that subsection. 

Appeal dismissed. 

APPEARANCES: Malcolm Wright (the Town Clerk, Southwark) ; 
Crispin (Culross & Trelawny). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law 


““ STAGE CARRIAGE ”: MEANING AT COMMON LAW 
Chapman v. Kirke 
Lord Goddard, C.J., Singleton and Denning, JJ. 29th July, 1948 

Case Stated by the Bradford Stipendiary Magistrate. 

The appellant, the driver of a tramcar belonging to Bradford 
Corporation, allowed it to collide with the back of a motor lorry, 
as a result of which it was damaged. The magistrate, on an 
information preferred under s. 48 of the Stage Carriage Act, 1832, 
held that the tramcar was a “‘stage carriage,’’ and, being of 
opinion that the driver had been negligent, fined him {1. The 
Act of 1832 contained a definition of ‘“‘ stage carriage ’’ later 
repealed. By s. 48 of that Act, which has not been repealed, 
“if the driver . . of any stage carriage . . Shall, through 

. negligence, or by wanton and furious driving, or by or 
through any other misconduct . injure . the property 
of the owner . . of such stage carriage . every such 
person so offending shall forfeit £5’. On the driver’s appeal it 
was contended (1) that, as there was no longer any statutory 
definition of ‘‘ stage carriage ’’ and as electric tramcars had been 
invented after the enacting of the definition in the Act of 1832, 
which was confined to horse-drawn vehicles, no offence had been 
committed ; and (2) that the only driving offence in s. 48 was 
wanton and furious driving, and that, as the driver’s driving 
had been found to be merely negligent, he ought not to have 
been convicted under the section. 


Lorp GopparpD, C.J.,—SINGLETON and DENNING, JJ., agreeing 
—said that “ stage carriage ’’ was an expression known to the 
common law and apart from statutory definition. At common 
law a stage coach or stage carriage was a vehicle which proceeded 
from stage to stage at regular or more or less regular intervals 
and carried passengers who paid separate fares. As for the 
second point, wanton and furious driving was not the only 
offence in connection with driving of which the driver of a stage 
carriage could be convicted under s. 48. The word “ negligence ”’ 
in the section included driving which was merely negligent as 
distinct from wanton and furious. The driver was properly 
convicted. Appeal dismissed. 

APPEARANCES: M. R. Nicholas (Pattinson & Brewer, for 
A. V. Hammond & Co., Bradford) ; Norman Black (Torr & Co.. 
for the Town Clerk, Bradford). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law 


PROBATE, DIVORCE AND ADMIRALTY 
PRACTICE NOTE 
20th July, 1948 

At the hearing of matrimonial causes under s. 176 (d) of 
the Supreme Court of Judicature (Consolidation) Act, 1925, 
Willmer, J., accepted a submission on behalf of the Official 
Solicitor that in view of the provision made by the National Health 
Service Act, 1946, for the maintenance of patients in mental 
hospitals, a wife petitioner should not be asked to agree to pay 
nominal maintenance in respect of her respondent husband, and 
that a husband petitioner should be asked only to pay one 
shilling a year maintenance. Contributions were invited by the 
Official Solicitor towards an annual visit to the patient by the 
Official Solicitor, and the cost of extra comforts for the patient 
would be voluntary. 

The following order, for incorporation in the decrees nisi, 
was made: “ It is ordered by consent that the petitioner do as 
from the date of the decree absolute during the joint lives of the 
parties and until further order make an allowance to the 
respondent for maintenance of one shilling a year and that the 
said allowance be paid by monthly instalments and in addition 
do pay the sum of {7 5s. a year to be applied as follows—(a) in 
making a payment of a sum of fifteen shillings to the Official 
Solicitor as the cost of an official visit to the respondent, and 
(b) in making a payment of the sum of /6 10s. to the medical 
superintendent of ——— or to the medical superintendent of any 
hospital where the respondent may be resident . . . to be applied 
for the provision of extra comforts for the respondent.” 

(Reported by R. C, Carsurn, Esq., Barrister-at-Law.} 
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TO-DAY AND YESTERDAY 


LOOKING BACK 


It is always interesting to note the comments of eminent lawyers 
on each other; even when they are colleagues these are not 
always complimentary. Lord Brougham and Lord Campbell 
were both Whigs and both Scots. At the time of the great 
Reform Bill in 1831-32 Brougham was Lord Chancellor and 
Campbell was M.P. for Stafford. The sweeping measure, with 
its far-reaching proposals for the change of the constitution of 
the House of Commons, was bitterly opposed by the Tories and 
not unanimously supported by the Whigs. In March, 1831, the 
Commons passed the Bill by a majority of one. Campbell, who 
made the professional sacrifice of leaving Shrewsbury Assizes 
in order to vote, turned the scale. In Committee, however, the 
Ministry was defeated and Parliament was dissolved. After the 
election the new House of Commons passed the Bill again by a 
substantial majority before it went up to the Lords. On 
2nd October, Campbell wrote in a letter: ‘“‘ Some say Brougham 
is to cut his colleagues and come forward with his own plan of 
Keform. This is nonsense, though he has never talked very 
respectfully of the Bill, but I think there is greater danger of 
his causing a blow-up in the Cabinet before Parliament meets 
again. He is a most irregular, unmanageable fellow and there 
are great complaints against him by men in office. If he could 
sacrifice his colleagues to his own personal ambition, he would, 
without hesitation or remorse.’”’ However, three days later he 
had to admit that in the Lords’ debate ‘‘ Brougham was magni- 
ficent.’’ Though the Tory majority there defeated the Bill 
then, the pressure of public opinion and the King’s threat to 
create enough Whig peers to pass the Bill forced them to yield 
in June, 1832. 


PRISONERS’ FEAR 


A RECENT newspaper article drew attention to the fact that 
after all ‘‘ Little Dorrit’ did not end imprisonment for debt 
in England and that the last available figures, those for 1946, 
showed 3,334 debtors in prison. The idea lying behind modern 
committal is the punishment of the wilful defaulter and is not 
an automatic visitation falling on all who happen to have failed 
to comply with a court order. But the lot even of the wilful 
defaulter is in nowise comparable with that of the imprisoned 
debtor in the first half of the last century. Take, for example, 
the case of the seven poor men shut up in Bradford Gaol in 1824 
for debts of less than forty shillings. No work, no assistance 
and no coal were allowed them and their beds were mean, filthy 
and meagre, with so little covering as to endanger life. One 
of them, named Roberts, had been confined for eleven weeks 
with a heavy chain on each leg ; he was handcuffed too, and for 
fourteen days his handcuffs were never loosed, save once for 
five minutes to enable him to change his shirt. The gaoler in 
charge was eighty-eight years old—“ dirty, forlorn, an incapable 
creature and quite unfit for the office of responsibility.”” The 
prisoners petitioned the Earl of Harewood; the Earl wrote to 
Sir Robert Peel; Peel instructed three Justices of the Peace 
to hold an inquiry; the Justices called on the Commissioners 
for the Recovery of Debts under Forty Shillings to meet them at 
the gaol. The final upshot of all this activity was that the 
underlings were punished. The bailiff responsible for chaining 
Roberts was condemned at Leeds Assizes to six months’ imprison- 
ment; the gaoler was fined 6d. and dismissed. There is no 
record of the debtors being released. 


IMPRISONMENT FOR DEBT 


It is always something of a mystery how debtors in the old days 
managed, some of them, to find the fees to the gaolers which 
could bring alleviation of their lot. Thus, according to the 
account of a prisoner in Newgate in 1724, the debtors on the 
Master’s Side could gain admission to it by payment on entry 
of 6s. 6d. to the turnkey and 10s. 6d. to the steward of his ward 
(there were three) as “‘ garnish money,” supposed to represent 
the expense of coal and candles. A further 7s. 6d. was exacted 
by the turnkey on discharge. On the Master’s Side there were 
good tables and chairs, with provision for cooking, while good 
flock beds could be hired at 2s. 6d. a week. The debtors on the 
Common Side, on the other hand, had no beds; the windows 
were unglazed and there were no cooking arrangements. A 
small loaf of bread each day and a little beef once a week was all 
the food provided and there were fires only on Christmas Day. 
Even here, however, fees were exacted and many had to sell 
their clothes to pay them. 
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114. London: Stevens & Sons, Ltd. 17s. 6d. net. 

The Practice in Divorce. Supplement to Warmington’s 
Divorce Law. By L. Crispin WARMINGTON, Solicitor, Honours 
1909, E. E. Spicer, M.A., LL.B., Supervising Solicitor, Services 


Divorce Dept., and P. B. Topuam, Solicitor. 1948. pp. viii 
and 70. London: Law Notes Lending Library, Ltd. 8s. 6d. 
net. 


Exchange and Borrowing Control. Reprinted from Butter- 
worth’s Annotated Legislation Service. By F. C. Howarp, 
M.A., Solicitor of the Supreme Court. 1948. pp. xx and 283. 
London: Butterworth & Co. (Publishers), Ltd. 21s. net. 


“Current Law” Statutes, 1948. Pts. 1 and 2. 1948. 
London: Stevens & Sons, Ltd. ; Sweet & Maxwell, Ltd. 


Turner’s Index to the Companies Act, 1948. Tenth Edition. 
By CreciL W. TurRNER, of Lincoln’s Inn, Barrister-at-Law, 
assisted by Peter GarpinerR, LL.B. 1948. pp. xix and 
(with Index) 480. London: The Solicitors’ Law Stationery 
Society, Ltd. 15s. net. 


A Handbook on the Death Duties. By H. ArNoLD WOOLLEY, 
Solicitor of the Supreme Court. Sixth Edition. 1948. 
pp. xxxiv and (with Index) 349. London: The Solicitors’ 
Law Stationery Society, Ltd. 27s. 6d. net. 

Current Law. Pt. 8. August, 1948. 
Maxwell, Ltd.; Stevens & Sons, Ltd. 


The Law and Practice Relating to the Contract for Sale of Land 
and the Title to Land. By W. J. Wittiams, B.A., of 
Lincoln’s Inn, Barrister-at-Law. 1948. pp. cxxxvi, 632 and 
(with Index) 83. London: Butterworth & Co; (Publishers), 
Ltd. 72s. 6d. net 


The Secretarial Handbook. A practical guide to a secretary's 
duties under the Companies Act, 1948. By Epwarp WEsTBy- 
Nunn, B.A., LL.B., of Lincoln’s Inn, Barrister-at-Law. Fifth 
Edition. 1948. pp. xii and (with Index) 211. London: 
The Solicitors’ Law Stationery Society, Ltd. 8s. 6d. net. 

An Introduction to Planning, with reference to the Town and 
Country Planning Act, 1947. By Joun J. CLARKE, M.A., 
F.S.S., of Gray’s Inn and the Northern Circuit, Barrister-at- 
Law. 1948. pp. (with Index) 131. London: Cleaver- 
Hume Press, Ltd. 12s. 6d. net. 
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PARLIAMENTARY NEWS 
QUESTIONS TO MINISTERS 


DE-REQUISITIONED PROPERTY (DEPARTMENTAL ACTION) 

Mr. Bossom asked the Prime Minister if he will issue instructions 
that, in cases where more than one department is concerned with 
a de-requisitioning situation, one department be given power to 
make a fina] settlement for all of them, to prevent the delays now 
sometimes occurring. 

Mr. H. Morrison: I have been asked to reply. Where 
several departments have liabilities under the Compensation 
(Defence) Act they are frequently negotiated as a whole. This is, 
however, not always possible and if the hon. member will send 
my right hon. friend the Prime Minister particulars of the cases 
he has in mind he will have them examined. (20th September. 
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Justices (MEMBERS OF PARLIAMENT) 

Mr. KEELING asked the Attorney-General whether he is aware 
that the Royal Commission on Justices of the Peace recently 
reported that it was in the public interest to maintain the Lord 
Chancellor’s practice of inviting Members of Parliament to refrain 
from sitting as justices in their own constituencies ; to what 
extent the invitation has been complied with ; and whether the 
Government propose to take any action to enforce this principle. 

The SoLiciroR-GENERAL: The practice prevailing for many 
years has been to refuse to appoint as justices Members of 
Parliament or candidates for constituencies comprised in the 
area of the Commission concerned. The reason for this practice 
is that it is felt that the two positions may not be compatible. 
But there has never been a practice to call upon an existing 
justice either to resign on his becoming a Member of Parliament 
or to refrain from sitting; this has long been regarded as a 
matter for his own discretion. The statement therefore in 
para. 139 of the Royal Commission’s Report in so far as it 
purports to state the existing practice is not quite accurate. In 
answer to a question by the hon. member on 14th November, 
1945, I made it plain that my noble friend the Lord Chancellor 
would not regard a Member of Parliament as neglecting his 
magisterial duties if he felt that it was on the whole better for 
him while he is a member not to sit on a Bench in his constituency. 
My noble friend has not at present taken any steps to depart 
from the existing practice; but in view of the definite recom- 
mendations of the Royal Commission contained in that 
paragraph, he is arranging to give this matter further 
consideration. [20th September. 


INDUSTRIAL INJURIES ACT (COMMON-LAW RIGHTS) 

Mr. W. FLETCHER asked the Minister of National Insurance 
what steps he is taking, through employment exchanges or other 
Government agencies, to make known to those employed in 
industry and elsewhere their full legal rights under common law 
for damages for negligence in lieu of those *to which they may 
be entitled, in cases of injury, under State insurance. 

Mr. J. GrirFirHs: I cannot undertake to advise people as to 
their common-law rights, but I may point out that as the result 
of recent legislation a claim to damages is no longer an 
alternative remedy, but can be pursued concurrently, with a 
claim to benefit under the Industria] Injuries Act. 

(21st September. 


OFFICIAL ARBITRATORS (COMPLAINT) 

Mr. FrEpERIC Harris asked the Chancellor of the Exchequer 
to whom is an arbitrator appointed by the Reference Committee 
in connection with the acquisition of land answerable for his 
personal conduct towards a witness at an official arbitration, 
where the arbitrator’s conduct gives grounds to the witness for 
complaint, but is not such as to justify an application to the 
court for a fresh hearing. 

Mr. GLenviL Hatt: An arbitrator appointed under the 
Acquisition of Land (Assessment of Compensation) Act, 1919, 
acts in a quasi-judicial capacity and has no responsibility to the 
Executive Government. 

Mr. Harris: Is the Financial Secretary satisfied that such a 
person, possibly offensive to official witnesses, should not be 
responsible to anybody under his direction ? 

Mr. GLENviIL HALL: There is no responsibility in this matter 
to this House or to the Government. An arbitrator is appointed 
from a panel by the Reference Committee, and we have to leave 
it at that. 23rd September. 


SECOND-HAND Motor Cars (H1RE-PURCHASE AGREEMENTS) 
In a written answer to Mr. GRANVILLE SHARP, the MINISTER 


OF TRANSPORT stated that legislation would be necessary to 
enable motor car registration books to serve the purpose of 
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recording hire-purchase agreements and preventing fraudulent 
sales. The additions and complications involved would render 
the present registration and licensing system largely unworkable, 
and he was unable to recommend this course. 

[20th September. 


MAINTENANCE ORDERS (PAYMENT) 

Asked by Mr. Awsery if he would consider some method of 
making payments under maintenance orders other than to 
magistrates’ clerks, the HoME SECRETARY Said that he did not 
think any general alteration of the law was called for. 

(23rd September. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 


Agriculture Act, 1947 (Commencement) 
Order, 1948. September 13. 

Matrimonial Causes (War Marriages) 
Order, 1948. September 13. 

Town and Country Planning (Building Preservation 
Order) (Scotland) Regulation, 1948. September 15. 

Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Germany) (No. 3) Order, 1948. 
September 14. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.] 


CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of 
THE Sovicitors’ JOURNAL] 


Basis of Estate Duty 

Sir,—Referring to the “ Current Topic ’’ under this heading 
in your issue of the 18th September, the Accountant might be 
interested to calculate the ultimate “ benefit ’’ on application of 
the principle of aggregation accruing to the A.B. Trust, whose 
income has, as the result of various calamities, been reduced to 
£2,001 per annum, from the cesser of an annuity of £2,000 
(charged upon it) on the death last week at age ninety-eight of the 
annuitant who has left a free estate of £3,000,000. I have 
exaggerated the figures and the annuitant’s age, but otherwise 
this suppositious case corresponds exactly with one with which 
I had to deal some years ago, when, although the rates of estate 
duty were then much lower, the result caused consternation to the 
trustees and remaindermen of the A.B. Trust. 


London, W.1. 


No. 2057. (No. 4) 


No. 2073. (Mauritius) 
o. 2096. 


,o. 2087. 
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NOTES AND NEWS 


Honours and Appointments 

The King has approved the appointment of Mr. JoHN SELWYN 
BrRooKE LLoyp, K.C., M.P., as Recorder of Wigan, in succession 
to Mr. W. Gorman, K.C., who has been appointed Recorder of 
Liverpool. 

The King has approved a recommendation of the Home 
Secretary that Mr. PERcy CHARLES LAMB be appointed Recorder 
of Faversham in succession to Mr. ARCHIBALD SAFFORD, K.C., 
who has resigned. 

The King has approved the appointment of Mr. Epmunp 
Rowson, K.C., as Recorder of Blackpool, and of Mr. GEOFFREY 
LAWRENCE as Recorder of Tenterden in succession to Mr. G. O. 
SLADE, K.C., who has been appointed a High Court judge. 


The Chancellor of the Duchy of Lancaster has appointed 
Mr. A. D. GERRARD, K.C., to be Judge of the Salford Hundred 
Court of Record. 

Mr. R. H. Morton, Assistant Solicitor to Chesterfield Corpore- 
tion, has been appointed Senior Assistant Solicitor in the Town 
Clerk’s department at West Ham. He was admitted in 1938. 

Mr. D. WILLouGHBy has been appointed Clerk and Solicitor 
to Littlehampton Urban District Council. He was admitted 
in 1934, 


WESTMINSTER CATHEDRAL 


A Votive Mass of the Holy Ghost (the Red Mass) will be 
celebrated on Tuesday, 12th October, 1948 (the opening of the 
Michaelmas Law Term), at 11.30 a.m. Counsel will robe in 
the Chapter Room at the Cathedral. The seats behind counsel 
will be reserved for solicitors. Those desirous of attending 


October 2, 1948 


should inform the Hon. Secretary, Society of Our Lady of Good 
Counsel, 6 Maiden Lane, W.C.2, so that an adequate number of 
seats may be reserved. 


WESTMINSTER ABBEY, TUESDAY, 12TH OCTOBER, 1948 

On the occasion of the reopening of the Law Courts a special 
service, at 11.30 a.m., will be held in Westminster Abbey, at which 
the Lord Chancellor and His Majesty’s Judges will attend. 

Barristers attending the service must wear robes. All should be 
at the Jerusalem Chamber, Westminster Abbey (Dean’s Yard 
entrance), where robing accommodation will be provided, not 
later than 11.15 a.m. 

The South Transept is reserved for friends of members of the 
Bar and a limited number of tickets of admission are issued ; 
two of these tickets will be issued to each member of the Bar 
whose application is received by the Secretary of the General 
Council of the Bar, 5, Stone Buildings, Lincoln’s Inn, W.C.2, 
not later than Friday, 8th October. 

No tickets are required for admission to the North Transept, 
which is open to the public. 

SHAWCROSS, 

Attorney-General. 


HARTLEY 


THE LAW SOCIETY 
Honours EXAMINATION : JUNE, 1948 

At the examination for honours of candidates for admission 
on the Roll of Solicitors of the Supreme Court, the examination 
committee recommended the following as being entitled to 
honorary distinction :— 

First CLAss 

Dorothy Clare Waine, LL.M. (Liverpool), articled to Mr. Bertie 

Edward Wilkinson, of Messrs. Gosling & Wilkinson, Weybridge. 


SECOND CLASS 
(In alphabetical order) 

J. R. Barlow, LL.B. (Birmingham); F. B. Brandt, M.A. (Oxon) ; 
P. J. Casey ; D. W. Grant, LL.B. (Birmingham) ; S. J. Harper ; 
E. L. Johnson, M.A., LL.B. (Cantab.) ; S. Kalman; G. R. Lang ; 
J. K. Lawson, LL.B. (Birmingham); A. L. Mason; A. D. M. 
Phillips; H. J. P. Rutherford, M.A. (Cantab.); D. C. Sealy- 
Jones, LL.M. (London) ; A. Shaw, M.A. (Cantab.) ; A. K. Tavare, 
LL.B. (London). 

THIRD CLASS 
(In alphabetical order) 

A. G. Bedwell, LL.B. (London) ; G. A. Burrows; A. J. Dalton ; 
J. H. Gerrard; T. J. Hogarth; R. W. Humphreys; J. H. S. 
Nunn; T. R. Penny; N. A. Ramsbottom; W. A. Saxton ; 
B. M. Turner-Samuels ; J. J. Warren. 

The Council of The Law Society have accordingly given a 
class certificate and awarded the following prize to Miss Waine 
—the Clement’s Inn Prize, value about £40. The Council 
have given class certificates to the candidates in the second 
and third classes. One hundred and twenty-two candidates 
gave notice for examination. 


Wills and Bequests 
Mr. F. S. Clark, solicitor, of Bromley, left £53,534. 


OBITUARY 


Mr. J. ESAM 

Mr. John Esam, solicitor, of Newark, died on 21st September. 
Admitted in 1905, he was deputy coroner and President of the 
Nottingham Law Society. 

Mr. T. M. SHERRIN 

Mr. Thomas Mark Sherrin, retired solicitor, of Bournemouth, 
died recently, aged seventy-one. He ‘was admitted in 1906 
and was a former Vice-President of the Bournemouth and District 
Law Society. 
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